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ENROLLED BILLS PRESENTED

The Secretary of the Senate reported
that on today, January 30, 1995, she had
presented to the President of the Unit-
ed States the following enrolled bill:

S. 273. An act to amend section 61h-6, of
title 2, United States Code.

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-26. A resolution adopted by the House
of the Legislature of the State of Alabama;
to the Committee on the Judiciary.

“HR 27

“Whereas, with each passing year, this na-
tion becomes more deeply in debt as its ex-
penditures grossly and repeatedly exceed
available revenues; and

“Whereas, as the federal debt grows, the
stability of our national and world economy
weakens, and the burden placed on future
generations of Americans become more oner-
ous; and

“Whereas, conjunctively with a required
balancing of the federal budget is a nec-
essary prohibition against the imposition of
unfunded federal mandates and other cost
reallocation to the several states; and

“Whereas, believing that fiscal uncertain-
ties at the federal level is the greatest threat
that our nation faces, and cognizant that
statutory budget balancing remedies have
failed, we firmly believe that constitutional
restraint is vital to bring the fiscal dis-
cipline needed to restore financial respon-
sibility;”” Now therefore be it

““Resolved by the House of Representatives of
the Legislature of Alabama, That the Legisla-
ture urges the United States Congress to
adopt an amendment to the United States
Constitution which both requires the bal-
ancing of the federal budget and prohibits
transferring the costs and burdens of federal
responsibilities and inclinations to the
states by unfunded mandates or similar
means.

“Be it Further Resolved, that certified cop-
ies of this resolution be transmitted to the
President of the United States, the President
of the United States Senate, the Majority
Leader of the United States Senate, the Mi-
nority Leader of the United States Senate,
the Speaker of the House of Representatives,
the Minority Leader of the House of Rep-
resentatives, and to every member of the
State’s Congressional Delegation.”

POM-27. A resolution adopted by the Sen-
ate of the General Assembly of the Common-
wealth of Kentucky; to the Committee on
the Judiciary.

‘““SENATE RESOLUTION

“Whereas, for far too many years, Congress
has recklessly and repeatedly enacted fed-
eral budgets in which government expendi-
tures have grossly exceeded available reve-
nues, resulting in unparalleled federal budg-
etary deficits that unjustly mortgage the fu-
ture of our nation’s children; and

“Whereas, Congress has taken far too little
action on its own initiative to implement re-
sponsible budgetary controls through the re-
duction or elimination of the need for federal
spending for certain governmental programs
or the imposition of sufficient tax levies that
would generate adequate revenue to fund
necessary federal government programs; and

“Whereas, Congressional attempts to con-
trol the federal budget deficit over the last
decade have resulted in shifting the plan-
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ning, operational, and funding responsibil-
ities for many federally-mandated programs
to the states and their local governments,
while at the same time reducing federal fi-
nancial support for those programs; and

“Whereas, those short-sighted budget defi-
cit control efforts have forced some states
and local governments to reduce budget ex-
penditures for their own necessary programs
and to raise taxes to fund the additional fi-
nancial burden imposed by Congress; and

“Whereas, approximately eighty percent of
the nation’s state legislatures are currently
required to enact a balanced state budget, ei-
ther by their state constitutions, state stat-
utes, or legislative rules, proving that this is
a task that can be accomplished by fiscally
responsible elected officials; and

“Whereas, fiscal restraint imposed by an
amendment to the Constitution of the Unit-
ed States of America is necessary to curtail
federal spending to conform to available fed-
eral revenues; and

“Whereas, Article V of the Constitution of
the United States of America provides that
amendments to the Constitution may be pro-
posed by the Congress for submission to the
states for their ratification when two-thirds
of both houses deem it necessary;

““Now, therefore, be it

““Resolved by the Senate of the General As-
sembly of the Commonwealth of Kentucky:

““Section 1. That the Congress of the Unit-
ed States is hereby requested and petitioned
to adopt an amendment to the Constitution
of the United States of America, for submis-
sion to the states for their ratification, re-
quiring that each federal budget enacted by
the Congress and signed by the President of
the United States be in balance.

““Section 2. That, notwithstanding the sub-
mission of a balanced budget amendment to
the states, each Congress convened prior to
the amendment’s ratification should make
every reasonable effort on its own initiative
to enact a balanced federal budget prior to
being subject to the amendment’s mandate
that it do so.

““Section 3. That the Congress, in striving
to enact a balanced federal budget and to re-
duce the federal budget deficit, must begin
by addressing spending needs and revenue
generation possibilities at the federal level
and by funding only what the federal govern-
ment itself can afford instead of unjustly
shifting the financial responsibility for con-
tinuing federally-mandated programs and
services onto the overburdened back of state
and local governments.

““Section 4. That the Clerk of the Senate is
directed to send copies of this resolution to
the Clerk of the United States House of Rep-
resentatives, the Secretary of the United
States Senate, and the members of Congress
elected from the Commonwealth of Ken-
tucky.”

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. CONRAD (for himself, Mr.
DASCHLE, Mr. DORGAN, Mr. PELL, Mr.
AKAKA, Mr. JEFFORDS, and Mr. GRA-
HAM):

S. 293. A bill to amend title 38, United
States Code, to authorize the payment to
States of per diem for veterans receiving
adult day health care, and for other pur-
poses; to the Committee on Veterans Affairs.

By Mr. COHEN:

S. 294. A bill to increase the availability
and affordability of health care coverage for
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individuals and their families, to reduce pa-
perwork and simplify the administration of
health care claims, to increase access to care
in rural and underserved areas, to improve
quality and protect consumers from health
care fraud and abuse, to promote preventive
care, to make long-term care more afford-
able, and for other purposes; to the Commit-
tee on Finance.
By Mrs. KASSEBAUM (for herself, Mr.
JEFFORDS, Mr. GREGG, and Mr. GOR-
TON):

S. 295. A bill to permit labor management
cooperative efforts that improve America’s
economic competitiveness to continue to
thrive, and for other purposes; to the Com-
mittee on Labor and Human Resources.

By Mr. KENNEDY (for himself, Mr.
AKAKA, Mr. BINGAMAN, Mrs. BOXER,
Mr. BRADLEY, Mr. CAMPBELL, Mr.
DobpD, Mr. FEINGOLD, Mr. HARKIN, Mr.
INOUYE, Mr. LAUTENBERG, Mr. LEAHY,
Ms. MIKULSKI, Ms. MOSELEY-BRAUN,
Mr. MOYNIHAN, Mrs. MURRAY, Mr.
PAackwooD, Mr. PELL, Mr. RoOBB, Mr.
SIMON, and Mr. WELLSTONE):

S. 296. A bill to amend section 1977A of the
Revised Statutes to equalize the remedies
available to all victims of intentional em-
ployment discrimination, and for other pur-
poses; to the Committee on Labor and
Human Resources.

By Mr. ROCKEFELLER (for himself,
Mr. DASCHLE, Mr. GRAHAM, Mr.
AKAKA, Mr. CAMPBELL, Mr. JEFFORDS,
Mr. LEAHY, and Mr. BINGAMAN):

S. 297. A bill to amend the Internal Reve-
nue Code of 1986 to clarify the exclusion from
gross income for veterans’ benefits; to the
Committee on Finance.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. CONRAD (for himself, Mr.
DASCHLE, Mr. DORGAN, Mr.
PELL, Mr. AKAKA, Mr. JEF-
FORDS, and Mr. GRAHAM):

S. 293. A bill to amend title 38, Unit-
ed States Code, to authorize the pay-
ment to States of per diem for veterans
receiving adult day health care, and for
other purposes; to the Committee on
Veterans’ Affairs.

STATE VETERANS HOME ACT

Mr. CONRAD. Mr. President, today |
rise to introduce the State Veterans
Home Act of 1995. The bill extends dis-
cretionary authority to the Depart-
ment of Veterans Affairs to provide a
per diem payment for adult day health
care for veterans. The bill also author-
izes the use of funds from the Extended
Care Facilities Grants Program, sec-
tion 8131, to construct or renovate ex-
isting facilities to provide adult day
care for veterans.

The legislation | am introducing
today is similar to S. 852 introduced at
the beginning of the 103d Congress. In
the last Congress, S. 852 was reported
to the Senate as section 205 of S. 1030—
Veterans Health Programs Improve-
ment Act of 1993—and passed by the
Senate on May 25, 1994. Regrettably
due to the legislative log-jam at the
end of the 103d Congress, it was not in-
corporated into the veterans health
benefits measure, H.R. 3313, that passed
the House in the closing days of the
103d Congress.
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I am very pleased that the bill I am
introducing today is cosponsored by
Senators DASCHLE, DORGAN, AKAKA,
JEFFORDS, PELL, and GRAHAM.

This legislation received support in
the 103d Congress from veterans and
their families in North Dakota, and
from all major national veterans orga-
nizations during a hearing by the Sen-
ate Committee on Veterans’ Affairs on
June 23, 1993. I am hoping the 104th
Congress will act expeditiously to pass
this important health care measure for
veterans. | am enclosing a letter of
support from the National Association
of State Veterans Homes.

Currently, under section 1741, the De-
partment of Veterans Affairs is re-
quired to pay a per diem to States for
each veteran that is assisted through
the State Home Facilities Program
with hospital, nursing home, or domi-
ciliary care. The per diem payment is
$15.11 for domiciliary care, and $35.37
for nursing home and hospital care.
Under section 8131, State home facili-
ties, the Department of Veterans Af-
fairs is also authorized to provide
matching grant assistance for the con-
struction, expansion, or remodeling of
existing facilities for domiciliary,
nursing home, or hospital care for vet-
erans who are eligible to reside in
State veterans facilities.

Under the legislation that | am intro-
ducing today, the State Veterans Home
Program would be amended to author-
ize a per diem payment for veterans
that are assisted by States who provide
adult day care including health care as
needed. States would also be author-
ized to apply for matching grant assist-
ance to provide facilities for adult day
care. In fiscal year 1995, Congress ap-
propriated $47.3 million under the
State Home Facilities Program for the
construction or expansion of State ex-
tended care facilities for veterans.

Mr. President, | have discussed the
proposed legislation to amend the
State Veterans Home Program relating
to adult day care health care with
State veterans officials in North Da-
kota and representatives of the Na-
tional Association of State Veterans
Homes. The arguments in support of
amending the State Veterans Home
Program to authorize adult day health
care are compelling.

The opportunity for adult day health
care services for veterans during the
daytime hours in a community setting
would enable many veterans to remain
at home with their families in a sup-
portive environment as an alternative
to nursing home placement.

I ask my colleagues, how many peo-
ple do each of us know who are in this
circumstance? If the family could get
relief during the day for a veteran who
is ill or who is starting to fail, and
would have a chance to have a place to
go during the day, the family could
take care of that individual at night,
thereby preventing nursing home
placement.

For a veteran who may be in the
early stages of Alzheimer’s disease or
require limited supervision in a post-
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operative period, the opportunity for
adult day health care would meet the
requirements of a growing number of
our veterans population, and at less
cost than nursing and residential home
care. Equally important, adult day
health care would provide respite for
the primary care givers of veterans.

People have often said to me: Sen-
ator, if we just had a chance to have a
break, if we just had a chance to be
able to go to work and have our loved
one be able to be at home with us in
the evening, we would be able to take
care of him. We would be able to save
a lot of money for the Government.
There is no sense putting all these peo-
ple in nursing homes. Our family would
love to be able to take care of our
grandfather or our father. We would
love to have him at home but we work
during the day, both spouses work dur-
ing the day. The Kkids are at school. No-
body is home.

If we had a chance to have that vet-
eran in a setting where he could be
cared for during the day we would take
care of him at night and save lots of
money—save money for the families,
save money for the Government.

Mr. President, as the health care re-
quirements of our veterans population
change, and the demands on limited
Department of Veterans Affairs re-
sources increase, | believe it important
that States have the flexibility to pro-
vide adult day health care services for
veterans.

We have heard a lot in the last 24
hours about State flexibility. Why
should they not have flexibility with
respect to a program like this? They
are asking for it. Why do we not give it
to them?

The 71 State veterans homes across
the country have a proven record of
providing excellent domiciliary, nurs-
ing home, and hospital care. They also
have the expertise in geriatrics, and
specialized health care that is required
to provide the adult day health care
services.

I urge the Senate Committee on Vet-
erans’ Affairs to support these amend-
ments to the State Veterans Home
Program, and to report legislation to
authorize adult day health care serv-
ices for veterans as soon as possible.

I ask unanimous consent Mr. Presi-
dent, that the full text of my bill along
with a letter in support of this initia-
tive from the National Association of
State Veterans Homes be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 293

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. PAYMENT TO STATES OF PER DIEM

FOR VETERANS RECEIVING ADULT
DAY HEALTH CARE.

(a) PAYMENT OF PER DIEM FOR VETERANS
RECEIVING ADULT DAY CARE.—Section 1741 of
title 38, United States Code, is amended—

(1) by inserting ‘(1) after ““(a)”’;
(2) by redesignating paragraphs (1) and (2) as
subparagraphs (A) and (B), respectively; and
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(3) by adding at the end the following new
paragraph (2):

““(2) The Secretary may pay each State per
diem at a rate determined by the Secretary
for each veteran receiving adult day health
care in a State home, if such veteran is eligi-
ble for such care under laws administered by
the Secretary.”.

(b) ASSISTANCE TO STATES FOR CONSTRUC-
TION OF ADULT DAY CARE FACILITIES.—(1)
Section 8131(3) of title 38, United States
Code, is amended by inserting ‘“‘adult day
health,”” before “‘or hospital care”.

(2) Section 8132 of such title is amended by
inserting ‘“‘adult day health,”” before ““or hos-
pital care”.

(3) Section 8135(b) of such title is amend-
ed—

(A) in paragraph (2)(C), by inserting ‘“‘or
adult day health care facilities’” after ‘““‘domi-
ciliary beds’’; and

(B) in paragraph (3)(A), by inserting ‘“‘or con-
struction (other than new construction) of
adult day health care buildings’ before the
semicolon.

NATIONAL ASSOCIATION OF
STATE VETERANS HOMES,
Marquette, MI, December 16, 1994.
Hon. KENT CONRAD,
U.S. Senator, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR CONRAD: This letter is in re-
sponse to your recent inquiry regarding the
National Association of State Veterans
Homes (NASVH) position on re-introduction
of proposed legislation to allow State Homes
to develop an Adult Day Health Program.

As noted in Mr. Jack Dack’s previous let-
ter dated April 26, 1993, a 1993 survey had 38
State Homes respond positively out of 48 re-
sponses from 52 homes surveyed. We again
recommend that Section 1741 be amended to
authorize State Homes Adult Day Health
Care. The section should be amended to pro-
vide for a per diem payment for Adult Day
Health Care and additional construction
grant monies to support expansion/remodel-
ing to permit States to provide Adult Day
Health Care.

This letter is offered as a reaffirmation of
the NASVH commitment to providing this
needed service to veterans pursuant to the
aforementioned changes in Title 38 United
States Code, Section 1741.

If you have any questions, please let me
know.

Sincerely,
CLIFFORD A. KINNEY, I, MPA, NHA,
Chairperson, NASVH,
Legislative Committee.

NATIONAL ASSOCIATION OF
STATE VETERANS HOMES,
Marshalltown, 1A, April 26, 1993.
Hon. KENT CONRAD,
U.S. Senate, Hart Office Building,
Washington, DC.

DEAR SENATOR CONRAD. This is to express
the views of the National Association of
State Veterans Homes pertinent to proposed
legislation to improve (3) the State Home
Program.

(A) Title 38 United States Code, Section
1741, authorizes per diem to State Homes for
domiciliary, nursing home care and hospital
care. We endorse legislation to provide au-
thority to the Secretary, Department of Vet-
erans Affairs, to provide a per diem payment
for adult day health care and construction
grant support for expansion, remodeling or
alteration of existing buildings to permit
provision of adult day health care.

A survey conducted by the National Asso-
ciation of State Veterans Homes in 1984 over-
whelmingly supported an adult day health
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care initiative if an appropriate reimburse-
ment system through the Veterans Adminis-
tration could be developed for State Homes.
Of the 48 responses from 52 Homes surveyed,
38 responded positively.

It is recommended that Section 1741 be
amended to include authorization for State
Home Adult Day Health Care.

Often times, family and loved ones are the
primary caregivers for adult persons. Trying
to maintain adults in the home can be very
stressful and care can be difficult to provide
both physically and psychologically. Re-
sources can be extremely limited, especially
in rural communities and families may not
be aware of what resources are available.
Adult ‘““‘day care’ has been one concept im-
plemented to address dependent adult care.

The seventy-one State Veterans Homes in
forty-one states being long-term care facili-
ties employ clinicians with expertise in geri-
atrics and staff with years of experience in
working with dependent, infirm, and/or
handicapped individuals. The Homes have
the potential to offer adult day health care
in a safe, structured environment with
trained, caring staff. There could be provi-
sions for meals and nutritious snacks, medi-
cation dispensing, exercise programming and
the offering of health assessment and pa-
tient/family teaching. There could be
planned activities and social interactions for
adult participation.

Such a program would be an ideal option
for the elderly veterans who are: in need of
social stimulation to combat depression; in
need of supervision and/or personal care;
post-operative in need of supervision or
medication; victims of early Alzheimer’s
Disease.

Involvement in adult day health care
would provide a peace of mind and respite for
the working and non-working caregivers.

The provisions of these services during
daytime hours in a congregate setting would
enable veterans to be maintained at home in
a supportive environment and be an alter-
native to a nursing home placement. Partici-
pation in an Adult Day Health Care Program
could possibly prolong the ability of the vet-
eran to stay in his home thereby lowering
the demands on the Department of Veterans
Affairs system.

Besides providing respite for the primary
caregivers, veterans could be screened and
referred for medical and/or community re-
sources, including Department of Veteran’s
Affairs medical care facilities. Pre-assess-
ment for admission could take place if the
veteran desires to make application for per-
manent living in the State Home. Other ad-
vantages to the individuals and family mem-
bers are networking with family members
and professionals, participation in support
groups, gaining knowledge about community
resources and how to access the system.

The National Association of State Veter-
ans Homes supports that provisions in Unit-
ed States Code 38, Section 1741, be amended
to authorize State Home Adult Day Health
Care; per diem payments to states for provid-
ing same; and to permit the Department of
Veterans Affairs to provide grants for expan-
sion, remodeling or alteration of existing
buildings to permit provision of such care.

We in the State Home Program do not
know the level of participation by the states
at this time; however, it is anticipated there
would be activity initially by five to ten
Homes in this area. Since the Department of
Veterans is unable to approve requests for
construction grants totaling more than the
amount specifically appropriated by the Con-
gress for that fiscal year, any additional
grant requests for construction for adult day
health care over the specified funding al-
lowed would probably require a waiting pe-
riod. This waiting period would allow an op-
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portunity for the Department of Veterans
Affairs and State Home Program to bring
the increased need for additional construc-
tion funds to the attention of the Veterans
Affairs’ Committees for consideration.

The State Home Program has a proven
track record of being able to blend Federal,
State and private resources to maximize the
resources available for providing care for the
veterans of this Nation. Because of this
track record, it is always wise to look for op-
portunities to expand the relationship, so as
to further enhance the efficient use of the
Department of Veterans Affairs’ resources in
its provision of care for veterans. The estab-
lishment of a per diem for these services is
an expansion of the already successful State
Home Program with the Department of Vet-
erans Affairs. With this per diem as a start-
ing point, the State Home Program in part-
nership with the Department of Veterans Af-
fairs has the potential to move towards an
efficient, effective means of providing this
necessary service for its constituents.

(B) Sharing: While the United States Con-
gress has been generous in providing for its
veterans, and the Department of Veterans
Affairs has done a commendable job within
the confines of the budgeted amounts in tak-
ing care of the Nation’s veterans, the re-
sources to do so are becoming more limited.
We must continue to work closer together,
share ideas, stretch and share resources and
assist one another if we are going to fulfill
our mutual obligation to provide the nec-
essary health care services for the Nation’s
veterans. This sharing proposal is an initia-
tive to formalize a closer-working relation-
ship between the Department of Veterans Af-
fairs Medical Centers in states where State
Veterans Homes presently exist. It will
strengthen the long and successful partner-
ship between the Department of Veterans Af-
fairs and State Homes which has long been
recognized as a vital resource for the Depart-
ment of Veterans Affairs in providing care
for the chronically ill, elderly veterans.

Since many State Homes are located with-
in a radius of one hundred miles of a Depart-
ment of Veterans Affairs medical facility, it
is felt that sharing of services would result
in service, efficiency and economy in provi-
sion of care. The ability to have Department
of Veterans Affairs clinics, such as Urology,
Psychiatric Consultation, Physical Medicine/
Rehabilitation Consultation, etc., located
within a State Veterans Home, would en-
hance continuity of care for the benefit of
the veterans in State Homes. Chronically ill,
debilitated, infirm veterans would not have
to experience traveling to and from the med-
ical centers for some clinics if such a sharing
was possible. Other areas of sharing could be
in non-clinical services such as laundry, Life/
Safety, Quality Assurance programming,
housekeeping, etc.

It is felt that by permitting the Depart-
ment of Veterans’ Affairs and the State
Home Program to expand, their sharing will
result in greater efficiencies and enhance
care for veterans. The National Association
of State Veterans Homes supports enactment
of the concept of sharing in this proposed
legislation and believes it to be a benefit to
veterans, the Department of Veterans Affairs
and the State Home Program.

On behalf of the National Association of
State Veterans Homes, thank you for the op-
portunity to support legislation to improve
the State Veterans Home Program.

Sincerely,
JACK J. DACK,
Chairperson, Legislative Committee.

By Mr. COHEN:
S. 294. A bill to increase the avail-
ability and affordability of health care
coverage for individuals and their fam-
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ilies, to reduce paperwork and simplify
the administration of health care
claims, to increase access to care in
rural and underserved areas, to im-
prove quality and protect consumers
from health care fraud and abuse, to
promote preventive care, to make long-
term care more affordable, and for
other purposes; to the Committee on
Finance.

ACCESS TO AFFORDABLE HEALTH CARE ACT

Mr. COHEN. Mr. President, as the
104th Congress opened, it did so with a
great deal of fanfare this month. Much
of the discussion has been devoted to
congressional reform, tax cuts, the bal-
anced budget amendment, unfunded
mandates, and welfare reform, but on
one issue our colleagues have been no-

tably silent.
| say that with one notable excep-
tion, my colleague from Illinois, who

has just spoken rather eloquently on
the whole subject of health care re-
form, which is what | would like to
talk about this afternoon.

Health care reform was a dominant
topic on everyone’s mind during the
last Congress. As | mentioned just a
moment ago, today it is barely a whis-
per. | believe that this is a mistake. |
think it is time for the Senate to put
the issue back on the front burner of
the public agenda.

Health care reform may not be a
major clause in the House Republican’s
Contract With America, but rising
health care costs and expanding gaps in
coverage are still very much on the
minds of the American people. In fact,
postelection polls conducted for the
Health Care Leadership Council and by
the Washington Post and ABC News
show that health care remains a top
priority—as important even as cutting
taxes, passing a balanced budget
amendment, or enacting welfare re-
form.

Abraham Lincoln once observed that
“with public sentiment nothing can
fail, and without it nothing can suc-
ceed.”

I think the American people wisely
rejected the big-government approach
advocated last year by the administra-
tion. More Government is clearly not
the way to lower health care costs.

And when | say they rejected big gov-
ernment, this is a copy of the bill that
in fact was being debated last year,
some 1,443 pages long. The public did
not understand it. They felt also that
we were moving toward, if | can use
that Tofflerian phrase, demasification
of the centralized health care system.
The fact is, they rejected it.

The fact is that Government spend-
ing on health care, with all of its bu-
reaucratic endeavors and controls, has
risen much faster than private health
care spending. In fact, between 1970 and
1991 Medicare and Medicaid grew 427
percent, more than double the amount
of 165 percent in the private sector. So
we have seen a real disparity in terms
of Government sponsored and funded
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programs versus that of the private
sector.

But the public rejection of the Clin-
ton health care plan does not mean
that American people do not want
health care reform.

As my colleague from California,
Senator DIANE FEINSTEIN, observed, the
main reason the President’s health
care reform efforts collapsed was that
the ‘““Democrats listened to the 15 per-
cent of the public who had no coverage,
while the Republicans listened to the
85 percent who did.”” What some Demo-
crats in Washington derided as merely
incremental was, to the American pub-
lic, essential.

Susan Sontag wrote:

IlIness is the night-side of life, a more on-
erous citizenship. Everyone who is born
holds dual citizenship, in the kingdom of the
well and the kingdom of the sick. Although
we all prefer to use only the good passport,
sooner or later each of us is obliged, at least
for a spell, to identify ourselves as citizens of
that other place.

As such, the flaws in our health care
system are ones that will—sooner or
later—touch every American family.

The American people want health
care reform, but they want something
they can understand and afford. They
want a program that gives them some
reassurance against their growing
sense of financial insecurity against
potential illness—a program that gives
them some protection should they
cross over into that kingdom of the
sick.

When the American people say they
want reform, they mean: “If 1 lose my
job or get sick, I want to keep my
health insurance and | do not want it
to cost so much.” They want Congress
to enact targeted reforms to contain
health care costs and to ensure that
they do not lose the health care cov-
erage that they have.

Health care reform, | think, as my
colleague from lllinois has pointed out,
is pretty familiar to most of us now.
We have spent over 4 years studying
the problem, countless hours of staff
researching the issue, debating the
issue, drafting legislation, negotiating
compromise. We have something, |
think, very valuable to show for that
effort.

Despite the partisan and sometimes
bitter debate in the last Congress,
there is broad-based, bipartisan agree-
ment on some key steps that can and
should be taken to contain health care
costs and increase access for millions
of Americans. In fact, | believe that ac-
tion could have been taken on these
changes 3 years ago if some had not in-
sisted that there be comprehensive re-
form, or no reform at all.

Today | am introducing legislation
outlining a blueprint for reform that is
based on principles upon which | be-
lieve a bipartisan majority in Congress
could agree. The plan takes significant
strides toward the goal of universal
coverage by bringing millions more
Americans into the system. While some
might characterize these reforms as in-
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cremental, they are by no means insig-
nificant.

They would include insurance mar-
ket reforms to make insurance port-
able and prohibit insurers from deny-
ing, canceling, or limiting coverage or
otherwise discriminating against indi-
viduals on the basis of their health sta-
tus.

They would include refundable tax
credits for low-income families and full
tax deductibility for the self-employed
to make insurance coverage more af-
fordable.

They would include voluntary pur-
chasing cooperatives to give individ-
uals and small businesses access to
more affordable coverage; administra-
tive reforms to reduce costs and paper-
work and make the system more effi-
cient.

They would include malpractice re-
forms to reduce the costly practice of
defensive medicine; expanded access to
care in rural areas; more affordable
long-term care; and, finally, stronger
efforts to combat fraud and abuse,
which currently rob our system of as
much as $100 billion every year.

Many of my colleagues have heard
me take the floor time and time again
to complain about health care fraud in
this country. In fact, just last week |
introduced separate legislation dealing
with health care fraud, because we are
losing $100 billion every year to health
care fraud. It amounts to $275 million a
day, $11.5 million every single hour.

We could have taken action last year.
We did not take action last year. The
said wait until health care reform
comes. Health care reform did not
come. So by the time this legislation
or some variation of this legislation is
finally adopted, we will lost another
$100 billion to health care fraud and
abuse.

Many of the principles involved in
this legislation—and, by the way, Mr.
President, this contains about 200 type-
written pages—could have been adopt-
ed more than 4% years ago when | first
introduced it. In fact, it could have
been adopted when Senator Lloyd
Bentsen passed his version of the bill
back in 1992.

Although action on health care re-
form has been deferred in the past. It
simply cannot be deferred any longer.

The new Republican-controlled Con-
gress has both the obligation and the
political opportunity to enact health
care reform, but the window of oppor-
tunity will not be open long. We simply
cannot afford to repeat past mistakes
and allow the issue to become com-
plicated or obfuscated by election-year
politics.

I listened with great interest to my
colleagues from Illinois outline some of
the letters he has received from con-
stituents and others pointing out it is
not a Republican or Democratic issue,
it is an American problem.

Last month, one of my constituents,
Leslie Mansfield, of Bar Harbor, testi-
fied before the Maine Health Care Re-
form Commission about the impor-
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tance of health care reform for her
family. Since her son was diagnosed
with juvenile diabetes 6 years ago, the
family has faced mounting insurance
and medical bills. Even though the rest
of the family is healthy, in 3 short
years they have seen their insurance
premiums jump from $190 to $600 a
month, and they fear that they will
soon be either dropped by their insurer
or priced out of the market entirely.

If the new Congress does not move
quickly on health care reform, millions
of Americans like Leslie Mansfield and
her family will be worse off, not better
off.

Health care costs, which last year
topped $1 trillion, will continue to rise,
placing an increasing strain on fami-
lies, employers, and governments
alike, and pricing millions more Amer-
icans out of the market. Insurers and
businesses will be able to continue to
cut costs by avoiding customers at
greater risk. People with preexisting
medical conditions like heart disease
and diabetes will face even steeper pre-
miums or could lose their coverage en-
tirely. And we will continue to lose an
estimated $275 million a day—that is
$11.5 million every hour—to health care
fraud.

Health care reform does not have to
be an all-or-nothing proposition. That
mistake was made both in 1992 and in
1994 and should not be repeated. By
building upon our areas of agreement,
we can take major steps to contain
costs, expand choice and extend access
to care to millions more Americans.

We have come a long way to reach
this point in the health care debate and
we should move forward. While to do
nothing may not be a breach of the
Contract With America, it most cer-
tainly would be a breach of trust with
the American people.

I urge my colleagues to join me in co-
sponsoring the Access to Affordable
Health Care Act and ask unanimous
consent that a section-by-section sum-
mary as well as the full text of the bill
be printed in the CONGRESSIONAL
RECORD.

Mr. SIMON. Mr. President, will the
Senator yield for 30 seconds? | want to
commend the Senator for his state-
ment.

Mr. COHEN. | yield to the Senator.

Mr. SIMON. 1, obviously, have not
read the bill. But if we recognize the
problem and work together, we can do
something for the American people in
this session of Congress. | commend
him for his leadership.

Mr. COHEN. Mr. President, | thank
my friend for his comments. Let me
conclude with a few observations.

There has been so much partisanship
discussed in the House and the Senate
on various other issues. There was a
great deal of partisanship on the health
care debate as well. 1 remember when
Senator DoOLE asked the committee to
put together a task force headed up by
JOHN CHAFEE to meet with our Demo-
cratic counterpart; we ran into a stone-
wall.
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It was not open to negotiation. There
was no compromise. It was all-or-noth-
ing, comprehensive or nothing at all.
As a result, we had nothing at all. One
of the members of the Democratic task
force came to me just a couple of days
ago and said, “You know, if we had
done what you had suggested 2 years
ago, it would have been a great step
forward.” We did not do it then. We
ought to do it now.

Let Senators put aside the partisan-
ship and reach across the aisle and do
something the American people will
support—Republican, Democrat, inde-
pendent, it does not matter. We need
the relief. We need the reform. We
ought not to defer this any longer. |
yield the floor.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 294

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE AND TABLE OF CON-
TENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘““‘Access to Affordable Health Care Act’.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title and table of contents.

TITLE I—HEALTH INSURANCE MARKET
REFORM

Subtitle A—Insurance Market Standards

Sec. 1001. Nondiscrimination based on
health status.

Guaranteed issue and renewal

Rating limitations.

Delivery system quality stand-
ards.

Sec. 1005. Risk adjustment.

Sec. 1006. Effective dates.

Subtitle B—Establishment and Application
of Standards

General rules.

Encouragement of State reforms.

Enforcement of standards.

Subtitle C—Definitions

Sec. 1021. Definitions.

TITLE II—GRANTS TO STATES FOR
SMALL GROUP HEALTH INSURANCE
PURCHASING ARRANGEMENTS

Sec. 2001. Grants to States for small group

health insurance purchasing ar-
rangements.

TITLE I1I—TAX INCENTIVES TO ENCOUR-
AGE THE PURCHASE OF HEALTH IN-
SURANCE

Sec. 3001. Permanent extension and increase

of deduction for health insur-
ance costs of self-employed in-
dividuals.

Sec. 3002. Credit for health

penses.

TITLE IV—INCENTIVES TO INCREASE
THE ACCESS OF RURAL AND UNDER-
SERVED AREAS TO HEALTH CARE

Sec. 4001. Nonrefundable credit for certain

primary health services provid-
ers.

1002.
1003.
1004.

Sec.
Sec.
Sec.

1011.
1012.
1013.

Sec.
Sec.
Sec.

insurance ex-

Sec. 4002. Expensing of medical equipment.

Sec. 4003. Expanded services for medically
underserved individuals.

Sec. 4004. Increase in National Health Serv-
ice Corps and area health edu-
cation center funding.

Sec. 4005. Assistant Secretary for Rural
Health.

Sec. 4006. Study on transitional measures to

ensure access.
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TITLE V—QUALITY AND CONSUMER
PROTECTION
Subtitle A—Quality Improvement
Foundations
Sec. 5001. Quality improvement foundations.
Subtitle B—Administrative Simplification
PART 1—PURPOSE AND DEFINITIONS
Sec. 5101. Purpose.
Sec. 5102. Definitions.
PART 2—STANDARDS FOR DATA ELEMENTS AND
INFORMATION TRANSACTIONS
Sec. 5111. General requirements on
retary.
Sec. 5112. Standards for transactions and
data elements.
Sec. 5113. Timetables for adoption of stand-
ards.

PART 3—REQUIREMENTS WITH RESPECT TO

CERTAIN TRANSACTIONS AND INFORMATION
Sec. 5121. Requirements on health plans.
Sec. 5122. Timetables for compliance with

requirements.

PART 4—ACCESSING HEALTH INFORMATION
Sec. 5131. Access for authorized purposes.
Sec. 5132. Responding to access requests.
Sec. 5133. Timetables for adoption of stand-

ards and compliance.
PART 5—STANDARDS AND CERTIFICATION FOR
HEALTH INFORMATION NETWORK

Sec. 5141. Standards and certification for

sec-

health information network
services.

Sec. 5142. Ensuring availability of informa-
tion.
PART 6—PENALTIES

Sec. 5151. General penalty for failure to

comply with requirements and
standards.

PART 7—MISCELLANEOUS PROVISIONS

5161. Effect on State law.

5162. Health information continuity.

5163. Health Information Advisory Com-

mittee.

Sec. 5164. Authorization of appropriations.
Subtitle C—Privacy of Health Information
PART 1—DEFINITIONS

Sec. 5201. Definitions.

PART 2—AUTHORIZED DISCLOSURES
SUBPART A—GENERAL PROVISIONS

Sec. 5206. General rules regarding disclosure.

Sec. 5207. Authorizations for disclosure of

protected health information.

Sec. 5208. Certified health information net-

work services.
SUBPART B—SPECIFIC DISCLOSURES RELATING
TO PATIENT
Sec. 5211. Disclosures for treatment and fi-
nancial and administrative
transactions.

Sec. 5212. Next of kin and directory informa-

tion.

Sec. 5213. Emergency circumstances.
SUBPART C—DISCLOSURE FOR OVERSIGHT,
PUBLIC HEALTH, AND RESEARCH PURPOSES

Sec. 5216. Oversight.

Sec. 5217. Public health.

Sec. 5218. Health research.

SUBPART D—DISCLOSURE FOR JUDICIAL, ADMIN-

Sec.
Sec.
Sec.

ISTRATIVE, AND LAW ENFORCEMENT PUR-
POSES
Sec. 5221. Judicial and administrative pur-

poses.
Sec. 5222. Law enforcement.
SUBPART E—DISCLOSURE PURSUANT TO
GOVERNMENT SUBPOENA OR WARRANT
Sec. 5226. Government subpoenas and war-
rants.
Sec. 5227. Access procedures for law enforce-
ment subpoenas and warrants.
Sec. 5228. Challenge procedures for law en-
forcement warrants, subpoenas,
and summons.
SUBPART F—DISCLOSURE PURSUANT TO PARTY
SUBPOENA
Sec. 5231. Party subpoenas.
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Sec. 5232. Access procedures for party sub-

poenas.
Sec. 5233. Challenge procedures for party
subpoenas.

PART 3—PROCEDURES FOR ENSURING SECURITY
OF PROTECTED HEALTH INFORMATION
SUBPART A—ESTABLISHMENT OF SAFEGUARDS

Sec. 5236. Establishment of safeguards.
Sec. 5237. Accounting for disclosures.
SUBPART B—REVIEW OF PROTECTED HEALTH IN-
FORMATION BY SUBJECTS OF THE INFORMA-
TION
Sec. 5241. Inspection of protected health in-
formation.
Sec. 5242. Amendment of protected health
information.

Sec. 5243. Notice of information practices.
SUBPART C—STANDARDS FOR ELECTRONIC
DISCLOSURES
Sec. 5246. Standards for electronic disclo-

sures.
PART 4—SANCTIONS

SUBPART A—NO SANCTIONS FOR PERMISSIBLE
ACTIONS
Sec. 5251. No liability for permissible disclo-
sures.
SUBPART B—CIVIL SANCTIONS

5256. Civil penalty.

5257. Civil action.

SUBPART C—CRIMINAL SANCTIONS

5261. Wrongful disclosure of protected
health information.

PART 5—ADMINISTRATIVE PROVISIONS

5266. Relationship to other laws.
Sec. 5267. Rights of incompetents.
Sec. 5268. Exercise of rights.

Subtitle D—Health Care Fraud Prevention
Sec. 5301. Short title; table of contents.

PART A—ALL-PAYER FRAUD AND ABUSE
CONTROL PROGRAM

Sec. 5311. All-payer fraud and abuse control
program.

Sec. 5312. Application of certain Federal
health anti-fraud and abuse
sanctions to fraud and abuse
against any health plan.

Sec. 5313. Health care fraud and abuse guid-
ance.

Sec. 5314. Reporting of fraudulent actions
under medicare.

PART B—REVISIONS TO CURRENT SANCTIONS
FOR FRAUD AND ABUSE

Sec. 5321. Mandatory exclusion from partici-
pation in medicare and State
health care programs.

Establishment of minimum period
of exclusion for certain individ-
uals and entities subject to per-
missive exclusion from medi-
care and State health care pro-
grams.

Permissive exclusion of individ-
uals with ownership or control
interest in sanctioned entities.

Sanctions against practitioners
and persons for failure to com-
ply with statutory obligations.

Intermediate sanctions for medi-
care health maintenance orga-
nizations.

5326. Effective date.

PART C—ADMINISTRATIVE AND
MISCELLANEOUS PROVISIONS

5331. Establishment of the health care
fraud and abuse data collection
program.

PART D—CIVIL MONETARY PENALTIES
Sec. 5341. Civil monetary penalties.
PART E—AMENDMENTS TO CRIMINAL LAW
Sec. 5351. Health care fraud.

Sec.
Sec.

Sec.

Sec.

Sec. 5322.

5323.

Sec.

5324.

Sec.

5325.

Sec.

Sec.

Sec.
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Sec. 5352. Forfeitures for Federal health care
offenses.

Sec. 5353. Injunctive relief relating to Fed-
eral health care offenses.

Sec. 5354. Grand jury disclosure.

Sec. 5355. False Statements.

Sec. 5356. Voluntary disclosure program.

Sec. 5357. Obstruction of criminal investiga-
tions of Federal health care of-
fenses.

Sec. 5358. Theft or embezzlement.

Sec. 5359. Laundering of monetary instru-

ments.

PART F—PAYMENTS FOR STATE HEALTH CARE
FRAUD CONTROL UNITS

Sec. 5361. Establishment of State fraud
units.

Sec. 5362. Requirements for State fraud
units.

Sec. 5363. Scope and purpose.

Sec. 5364. Payments to States.
TITLE VI—MALPRACTICE REFORM

Sec. 6001. Alternative dispute resolution.

Sec. 6002. Basic requirements.

Sec. 6003. Alternative dispute resolution ad-
visory board.

Sec. 6004. Certification of State systems; ap-
plicability of alternative Fed-
eral system.

Sec. 6005. Reports on implementation and ef-
fectiveness of alternative dis-
pute resolution systems.

Sec. 6006. Optional application of practice
guidelines.

TITLE VII—HEALTH PROMOTION AND
DISEASE PREVENTION

Sec. 7001. Disease prevention and health pro-
motion programs treated as
medical care.

Sec. 7002. Worksite wellness grant program.

Sec. 7003. Expanding and improving school
health education.

TITLE VIHII—TAX INCENTIVES FOR LONG-

TERM CARE

Sec. 8001. Short title.
Sec. 8002. Amendment of 1986 Code.

Subtitle A—Tax Treatment of Long-Term
Care Insurance

Sec. 8101. Qualified long-term care services
treated as medical care.

8102. Treatment of long-term care in-
surance.

8103. Treatment of qualified long-term
care plans.

8104. Tax reserves for qualified long-
term care insurance policies.

8105. Tax treatment of accelerated
death benefits under life insur-
ance contracts.

8106. Tax treatment of companies issu-
ing qualified accelerated death
benefit riders.

Subtitle B—Standards For Long-Term Care
Insurance

Sec. 8201. National Long-Term Care

ance Advisory Council.

Sec. 8202. Additional requirements for issu-

ers of long-term care insurance
policies.

Sec. 8203. Coordination with State require-

ments.

Sec. 8204. Uniform language and definitions.
Subtitle C—Incentives to Encourage the
Purchase of Private Insurance
Sec. 8301. Assets or resources disregarded

under the medicaid program.

Sec. 8302. Distributions from individual re-

tirement accounts for the pur-
chase of long-term care insur-
ance coverage.
Subtitle D—Effective Date
Sec. 8401. Effective date of tax provisions.
TITLE IX—BUDGET NEUTRALITY

Sec. 9001. Assurance of budget neutrality.

Sec.

Sec.

Sec.

Sec.

Sec.

Insur-
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TITLE I—HEALTH INSURANCE MARKET
REFORM

Subtitle A—Insurance Market Standards

SEC. 1001. NONDISCRIMINATION BASED ON
HEALTH STATUS.
(a) IN GENERAL.—Except as provided in

subsection (b) and section 1003(d), a health
plan may not deny, limit, or condition the
coverage under (or benefits of) the plan, or
vary the premium, for an individual based on
the health status, medical condition, claims
experience, receipt of health care, medical
history, anticipated need for health care
services, disability, or lack of evidence of in-
surability.

(b) TREATMENT OF PREEXISTING CONDITION
EXCLUSIONS FOR ALL SERVICES.—

(1) IN GENERAL.—A health plan may impose
a limitation or exclusion of benefits relating
to treatment of a condition based on the fact
that the condition preexisted the effective
date of the plan with respect to an individual
only if—

(A) the condition was diagnosed or treated
during the 3-month period ending on the day
before the date of enrollment under the plan;

(B) the limitation or exclusion extends for
a period not more than 6 months after the
date of enrollment under the plan;

(C) the limitation or exclusion does not
apply to an individual who, as of the date of
birth, was covered under the plan; or

(D) the limitation or exclusion does not
apply to pregnancy.

(2) CREDITING OF PREVIOUS COVERAGE.—A
health plan shall provide that if an individ-
ual under such plan is in a period of continu-
ous coverage as of the date of enrollment
under such plan, any period of exclusion of
coverage with respect to a preexisting condi-
tion shall be reduced by 1 month for each
month in the period of continuous coverage.

(3) DEFINITIONS.—For purposes of this sub-
section:

(A) PERIOD OF CONTINUOUS COVERAGE.—

(i) IN GENERAL.—The term *“‘period of con-
tinuous coverage’’ means the period begin-
ning on the date an individual is enrolled
under a health plan or an equivalent health
care program and ends on the date the indi-
vidual is not so enrolled for a continuous pe-
riod of more than 3 months.

(ii) EQUIVALENT HEALTH CARE PROGRAM.—
The term ‘“‘equivalent health care program”
means—

(1) part A or part B of the medicare pro-
gram under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.),

(I1) the medicaid program under title XIX
of the Social Security Act (42 U.S.C. 139 et
seq.),

(111) the health care program for active
military personnel under title 10, United
States Code,

(IV) the veterans health care program
under chapter 17 of title 38, United States
Code,

(V) the Civilian Health and Medical Pro-
gram of the Uniformed Services
(CHAMPUS), as defined in section 1073(4) of
title 10, United States Code, and

(VI) the Indian health service program
under the Indian Health Care Improvement
Act (25 U.S.C. 1601 et seq.).

(B) PREEXISTING CONDITION.—The term
‘“‘preexisting condition’ means, with respect
to coverage under a health plan, a condition
which was diagnosed, or which was treated,
within the 3-month period ending on the day
before the date of enrollment (without re-
gard to any waiting period).

(c) LIMITATIONS PROHIBITED.—

(1) IN GENERAL.—A health plan may not im-
pose a lifetime limitation on the provision of
benefits under the plan.

(2) RULE OF CONSTRUCTION.—The prohibi-
tion contained in paragraph (1) shall not be
construed as prohibiting limitations on the
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scope or duration of particular items or serv-
ices covered by a health plan.

SEC. 1002. GUARANTEED ISSUE AND RENEWAL

(a) SMALL GRoOuUP MARKET.—Each health
plan offering coverage in the small group
market shall guarantee each individual pur-
chaser and small employer (and each eligible
employee of such small employer) applying
for coverage in such market the opportunity
to enroll in the plan.

(b) LARGE EMPLOYER MARKET.—Each
health plan offering coverage in the large
employer market shall guarantee any indi-
vidual eligible for coverage under the plan
the opportunity to enroll in such plan.

(c) CapAciTY LimiTs.—Notwithstanding
this section, a health plan may apply a ca-
pacity limit based on limited financial or
provider capacity if the plan enrolls individ-
uals in a manner that provides prospective
enrollees with a fair chance of enroliment re-
gardless of the method by which the individ-
ual seeks enrollment.

(d) RENEWAL OF PoLIcY.—

(1) SMALL GROUP MARKET.—A health plan
issued to a small employer or an individual
purchaser in the small group market shall be
renewed at the option of the employer or in-
dividual, if such employer or individual pur-
chaser remains eligible for coverage under
the plan.

(2) LARGE EMPLOYER MARKET.—A health
plan issued to an individual eligible for cov-
erage under a large employer plan shall be
renewed at the option of the individual, if
such individual remains eligible for coverage
under the plan.

(e) GROUNDS FOR REFUSAL TO RENEW.—A
health plan may refuse to renew a policy
only in the case of—

(1) the nonpayment of premiums;

(2) fraud on the part of the employer or in-
dividual relating to such plan; or

(3) the misrepresentation by the employer
or individual of material facts relating to an
application for coverage of a claim or bene-
fit.

(f) NOTIFICATION OF AVAILABILITY.—Each
health plan sponsor shall publicly disclose
the availability of each health plan that
such sponsor provides or offers in a small
group market. Such disclosure shall be ac-
companied by information describing the
method by which eligible employers and in-
dividuals may enroll in such plans.

SEC. 1003. RATING LIMITATIONS.

(@) IN GENERAL.—A health plan offering
coverage in the small group market shall
comply with the standards developed under
this section.

(b) RoLE oF NAIC.—The Secretary shall re-
quest that the NAIC—

(1) develop specific standards in the form
of a model Act and model regulations that
provide for the implementation of the rating
limitations described in subsection (d); and

(2) report to the Secretary concerning such
standards within 6 months after the date of
enactment of this Act.

(c) ROLE OF THE SECRETARY.—The Sec-
retary, upon review of the report received
under subsection (b)(2), shall not later than
January 1, 1997, promulgate final standards
implementing this section. Such standards
shall be the applicable health plan standards
under this section.

(d) RATING STANDARDS.—The standards de-
scribed in this section shall provide for the
following:

(1) A determination of factors that health
plans may use to vary the premium rates of
such plans. Such factors—

(A) shall be applied in a uniform fashion to
all enrollees covered by a plan;

(B) shall include age (as specified in para-
graph (3)), family type, and geography; and



S1764

(C) except as provided in paragraph (2)(A),
shall not include gender, health status, or
health expenditures.

(2)(A) Factors prohibited under paragraph
(1)(C) shall be phased out over a period not to
exceed 3 years after the effective date of this
section.

(B) Other rating factors (other than age)
may be phased out to the extent necessary to
minimize market disruption and maximize
coverage rates.

(3) Uniform age categories and age adjust-
ment factors that reflect the relative actuar-
ial costs of benefit packages among enroll-
ees. By the end of the 3-year period begin-
ning on the effective date of this section, for
individuals who have attained age 18 but not
age 65, the highest age adjustment factor
may not exceed 3 times the lowest age ad-
justment factor.

(e) DiscounTs.—Standards developed under
this section shall permit health plans to pro-
vide premium discounts based on workplace
health promoting activities.

SEC. 1004. DELIVERY SYSTEM QUALITY STAND-
ARDS.

(@) IN GENERAL.—Each health plan shall
comply with the standards developed under
this section.

(b) ROLE OF THE SECRETARY.—Not later
than 9 months after the date of enactment of
this Act, the Secretary, in consultation with
the NAIC and other organizations with ex-
pertise in the areas of quality assurance (in-
cluding the Joint Commission on Accredita-
tion of Health Care Organizations, the Na-
tional Committee for Quality Assurance, and
peer review organizations), shall establish
minimum guidelines specified in subsection
(c) for the issuance by each State of delivery
system quality standards. Such standards
shall be the applicable health plan standards
under this section.

(c) MINIMUM GUIDELINES.—The minimum
guidelines specified in this subsection are as
follows:

(1) Establishing and maintaining health
plan quality assurance, including—

(A) quality management;

(B) credentialing;

(C) utilization management;

(D) health care provider selection and due
process in selection; and

(E) practice guidelines and protocols.

(2) Providing consumer protection for
health plan enrollees, including—

(A) comparative standardized consumer in-
formation with respect to health plan pre-
miums and quality measures, including
health care report cards;

(B) nondiscrimination in plan enrollment,
disenrollment, and service provision;

(C) continuation of treatment with respect
to health plans that become insolvent; and

(D) grievance procedures.

(3) Ensuring reasonable access to health
care services, including access for vulnerable
populations in underserved areas.

SEC. 1005. RISK ADJUSTMENT.

Each health plan offering coverage in the
small group market in a State shall partici-
pate in a risk adjustment program developed
by such State under standards established by
the Secretary.

SEC. 1006. EFFECTIVE DATES.

(a) IN GENERAL.—Except as provided in
subsection (b), this title shall take effect on
January 1, 1996.

(b) RATING LIMITATIONS AND RISK ADJUST-
MENTS.—The standards promulgated under
sections 1003 and 1005 shall apply to plans
that are issued or renewed after December
31, 1996.

Subtitle B—Establishment and Application of
Standards

SEC. 1011. GENERAL RULES.
(a) CONSTRUCTION.—
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(1) IN GENERAL.—A requirement or stand-
ard imposed on a health plan under this Act
shall be deemed to be a requirement or
standard imposed on the insurer or sponsor
of such plan.

(2) PREEMPTION OF STATE LAW.—

(A) IN GENERAL.—NoO requirement of this
title shall be construed as preempting any
State law unless such State law directly con-
flicts with such requirement. The provision
of additional consumer protections under
State law as described in subparagraph (B)
shall not be considered to directly conflict
with any such requirement.

(B) CONSUMER PROTECTION LAWS.—State
laws referred to in subparagraph (A) that are
not preempted by this title include—

(i) laws that limit the exclusions or limita-
tions for preexisting medical conditions to
periods that are less than those provided for
under section 1001;

(i) laws that limit variations in premium
rates beyond the variations permitted under
section 1003; and

(iii) laws that would expand the small
group market in excess of that provided for
under this title.

(C) LIMITED PREEMPTION OF STATE MAN-
DATED BENEFITS.—No State law or regulation
in effect in a State that requires health
plans offered to small employers in the State
to include specified items and services other
than those described in section 1005(b)(2)(B)
shall apply with respect to a health plan of-
fered by an insurer to a small employer.

(b) REGULATIONS.—The Secretary, in con-
sultation with NAIC, and the Secretary of
Labor are each authorized to issue regula-
tions as are necessary to implement this
Act.

SEC. 1012. ENCOURAGEMENT OF STATE RE-
FORMS.

Nothing in this Act shall be construed as
prohibiting States from enacting health care
reform measures that exceed the measures
established under this Act, including reforms
that expand access to health care services,
control health care costs, and enhance qual-
ity of care.

SEC. 1013. ENFORCEMENT OF STANDARDS.

(a) IN GENERAL.—Except as provided in
subsection (b), each State shall require that
each health plan issued, sold, offered for sale,
or operated in such State meets the insur-
ance reform standards established under this
title pursuant to an enforcement plan filed
by the State with, and approved by, the Sec-
retary. If the State does not file an accept-
able plan, the Secretary shall enforce such
standards until a plan is filed and approved.

(b) SECRETARY OF LABOR.—With respect to
any health plan for which the application of
State insurance laws are preempted under
section 514 of Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1144), the en-
forcement of the insurance reform standards
established under this title shall be by the
Secretary of Labor.

Subtitle C—Definitions

SEC. 1021. DEFINITIONS.

(@) HEALTH PLAN.—For purposes of this
title and title Il, the term ‘“health plan”
means a plan that provides, or pays the cost
of, health benefits. Such term does not in-
clude the following, or any combination
thereof:

(1) Coverage only for accidental death, dis-
memberment, dental, or vision.

(2) Coverage providing wages or payments
in lieu of wages for any period during which
the employee is absent from work on ac-
count of sickness or injury.

(3) A medicare supplemental policy (as de-
fined in section 1882(g)(1) of the Social Secu-
rity Act (42 U.S.C. 1395ss(g)(1)).

(4) Coverage issued as a supplement to li-
ability insurance.
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(5) Worker’s compensation or similar in-
surance.

(6) Automobile medical-payment
ance.

(7) A long-term care insurance policy, in-
cluding a nursing home fixed indemnity pol-
icy (unless the Secretary determines that
such a policy provides sufficiently com-
prehensive coverage of a benefit so that it
should be treated as a health plan).

(8) Any plan or arrangement not described
in any preceding subparagraph which pro-
vides for benefit payments, on a periodic
basis, for a specified disease or illness or pe-
riod of hospitalization without regard to the
costs incurred or services rendered during
the period to which the payments relate.

(9) Such other plan or arrangement as the
Secretary determines is not a health plan.

(b) TERMS AND RULES RELATING TO THE
SMALL GROUP AND LARGE EMPLOYER MAR-
KETS.—For purposes of this title and title I1:

(1) SMALL GROUP MARKET.—The term
“‘small group market’”” means the market for
health plans which is composed of small em-
ployers and individual purchasers.

(2) SMALL EMPLOYER.—The term ‘‘small
employer’ means, with respect to any cal-
endar year, any employer if, on each of 20
days during the preceding calendar year
(each day being in a different week), such
employer (or any predecessor) employed less
than 51 employees for some portion of the
day.

(3) INDIVIDUAL PURCHASER.—The term “‘in-
dividual purchaser’”” means an individual who
is not eligible to enroll in a health plan spon-
sored by a large or small employer.

(4) LARGE EMPLOYER MARKET.—The term
“large employer market’”” means the market
for health plans which is composed of large
employers.

(5) LARGE EMPLOYER.—The term “‘large em-
ployer”’—

(A) means an employer that is not a small
employer; and

(B) includes a multiemployer plan as de-
fined in section 3(37) of the Employment Re-
tirement Income Security Act of 1974 (29
U.S.C. 1002(37)) and a plan which is main-
tained by a rural electric cooperative or a
rural telephone cooperative association
(within the meaning of section 3(40) of such
Act (29 U.S.C. 1002(40)).

(c) ADDITIONAL DEFINITIONS.—FOr purposes
of this title and title II:

(1) NAIC.—The term “NAIC” means the
National Association of Insurance Commis-
sioners.

(2) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of Health and Human
Services.

TITLE II—GRANTS TO STATES FOR SMALL
GROUP HEALTH INSURANCE PURCHAS-
ING ARRANGEMENTS

SEC. 2001. GRANTS TO STATES FOR SMALL

GROUP HEALTH INSURANCE PUR-
CHASING ARRANGEMENTS.

(a) IN GENERAL.—The Secretary shall make
grants to States that submit applications
meeting the requirements of this section for
the establishment and operation of small
group health insurance purchasing arrange-
ments.

(b) Use oF FunDs.—Grant funds awarded
under this section to a State may be used to
finance administrative costs associated with
developing and operating a small group
health insurance purchasing arrangement,
including the costs associated with—

(1) engaging in marketing and outreach ef-
forts to inform individuals and small em-
ployers about the small group health insur-
ance purchasing arrangement, which may in-
clude the payment of sales commissions;

(2) negotiating with insurers to provide
health insurance through the small group
health insurance purchasing arrangement; or

insur-
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(3) providing administrative functions,
such as eligibility screening, claims adminis-
tration, and customer service.

(c) APPLICATION REQUIREMENTS.—AN appli-
cation submitted by a State to the Secretary
shall describe—

(1) whether the program will be operated
directly by the State or through 1 or more
State-sponsored private organizations and
the details of such operation;

(2) program goals for reducing the cost of
health insurance for, and increasing insur-
ance coverage in, the small group market;

(3) the approaches proposed for enlisting
participation by insurers and small employ-
ers, including any plans to use State funds to
subsidize the cost of insurance for participat-
ing individuals and employers; and

(4) the methods proposed for evaluating the
effectiveness of the program in reducing the
number of uninsured in the State and on
lowering the cost of health insurance for the
small group market in the State.

(d) GRANT CRITERIA.—INn awarding grants,
the Secretary shall consider the potential
impact of the State’s proposal on the cost of
health insurance for the small group market
and on the number of uninsured, and the
need for regional variation in the awarding
of grants. To the extent the Secretary deems
appropriate, grants shall be awarded to fund
programs employing a variety of approaches
for establishing small group health insur-
ance purchasing arrangements.

(e) PROHIBITION ON GRANTS.—No grant
funds shall be paid to States that do not
meet the requirements of this title with re-
spect to small group health plans, or to
States with group purchasing programs in-
volving small group health plans that do not
meet the requirements of this title.

(f) ANNUAL REPORT BY STATES.—States re-
ceiving grants under this section shall report
to the Secretary annually on the numbers
and rates of participation by eligible insur-
ers and small employers, on the estimated
impact of the program on reducing the num-
ber of uninsured, and on the cost of insur-
ance available to the small group market in
the State.

(g) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for
each of the fiscal years 1996, 1997, and 1998,
such sums as may be necessary to carry out
this section.

(h) SECRETARIAL REPORT.—The Secretary
shall report to Congress by not later than
January 1, 1997, on the number and amount
of grants awarded under this section, and in-
clude with such report an evaluation of the
impact of the grant program on the number
of uninsured and cost of health insurance to
small group markets in participating States.

TITLE 11I—TAX INCENTIVES TO ENCOUR-
AGE THE PURCHASE OF HEALTH INSUR-
ANCE

SEC. 3001. PERMANENT EXTENSION AND IN-
CREASE OF DEDUCTION FOR
HEALTH INSURANCE COSTS OF
SELF-EMPLOYED INDIVIDUALS.

(a) DEDUCTION MADE PERMANENT.—Section
162(1) of the Internal Revenue Code of 1986
(relating to special rules for health insur-
ance costs of self-employed individuals) is
amended by striking paragraph (6).

(b) INCREASE IN DEDUCTION.—Section 162(l)
of such Code, as amended by subsection (a),
is amended—

(1) by striking ““25 percent’” in paragraph

(1) and inserting ‘“‘the applicable percent-
age’’, and

(2) by adding at the end the following new
paragraph:

‘“(6) APPLICABLE PERCENTAGE.—For pur-
poses of paragraph (1), the applicable per-
centage shall be determined as follows:

CONGRESSIONAL RECORD —SENATE

The applicable percent-

For taxable years begin-
i age is:

ning in:
1994, 1995 and 1996
1997 ol
1998 and 1999 ..
2000 and thereafter ..

(c) EFFeCTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1993.

SEC. 3002. CREDIT FOR HEALTH INSURANCE EX-
PENSES.

(a) IN GENERAL.—Subpart C of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to refundable
personal credits) is amended by inserting
after section 34 the following new section:
“SEC. 34A. HEALTH INSURANCE EXPENSES.

‘“(a) ALLOWANCE OF CREDIT.—

““(1) IN GENERAL.—InN the case of an eligible
individual, there shall be allowed as a credit
against the tax imposed by this subtitle for
the taxable year an amount equal to the ap-
plicable percentage of the qualified health
insurance expenses paid by such individual
during the taxable year.

‘“(2) APPLICABLE PERCENTAGE.—For pur-
poses of paragraph (1), the term ‘applicable
percentage’ means 60 percent reduced (but
not below zero) by 10 percentage points for
each $1,000 (or fraction thereof) by which the
taxpayer’s adjusted gross income for the tax-
able year exceeds the applicable dollar
amount.

““(3) APPLICABLE DOLLAR AMOUNT.—For pur-
poses of this subsection, the term ‘applicable
dollar amount’ means—

“(A) in the case of a taxpayer filing a joint
return, $28,000,

“(B) in the case of any other taxpayer
(other than a married individual filing a sep-
arate return), $18,000, and

““(C) in the case of a married individual fil-
ing a separate return, zero.

For purposes of this subsection, the rule of
section 219(g)(4) shall apply.

“(b) QUALIFIED HEALTH INSURANCE EXx-
PENSES.—For purposes of this section—

“(1) IN GENERAL.—The term ‘qualified
health insurance expenses’ means amounts
paid during the taxable year for insurance
which constitutes medical care (within the
meaning of section 213(d)(1)(C)). For purposes
of the preceding sentence, the rules of sec-
tion 213(d)(6) shall apply.

““(2) DOLLAR LIMIT ON QUALIFIED HEALTH IN-
SURANCE EXPENSES.—The amount of the
qualified health insurance expenses paid dur-
ing any taxable year which may be taken
into account under subsection (a)(1) shall not
exceed $1,200 ($2,400 in the case of a taxpayer
filing a joint return).

““(3) ELECTION NOT TO TAKE CREDIT.—A tax-
payer may elect for any taxable year to have
amounts described in paragraph (1) not
treated as qualified health insurance ex-
penses.

‘“(c) ELIGIBLE INDIVIDUAL.—For purposes of
this section, the term ‘eligible individual’
means, with respect to any period, an indi-
vidual who is not covered during such period
by a health plan maintained by an employer
of such individual or such individual’s
spouse.

““(d) SPECIAL RULES.—For purposes of this
section—

‘(1) COORDINATION WITH ADVANCE PAYMENT
AND MINIMUM TAX.—Rules similar to the rules
of subsections (g) and (h) of section 32 shall
apply to any credit to which this section ap-
plies.

““(2) MEDICARE-ELIGIBLE INDIVIDUALS.—NO
expense shall be treated as a qualified health
insurance expense if it is an amount paid for
insurance for an individual for any period
with respect to which such individual is enti-
tled (or, on application without the payment
of an additional premium, would be entitled
to) benefits under part A of title XVIII of the
Social Security Act.
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““(3) SuBsIDIZED EXPENSES.—NO expense
shall be treated as a qualified health insur-
ance expense to the extent—

“(A) such expense is paid, reimbursed, or
subsidized (whether by being disregarded for
purposes of another program or otherwise)
by the Federal Government, a State or local
government, or any agency or instrumental-
ity thereof, and

““(B) the payment, reimbursement, or sub-
sidy of such expense is not includible in the
gross income of the recipient.

““(e) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary to carry out the purposes of this sec-
tion.”.

(b) ADVANCE PAYMENT OF CREDIT.—

(1) IN GENERAL.—Chapter 25 of the Internal
Revenue Code of 1986 is amended by inserting
after section 3507 the following new section:

“SEC. 3507A. ADVANCE PAYMENT OF HEALTH IN-
SURANCE EXPENSES CREDIT.

““‘(a) GENERAL RULE.—Except as otherwise
provided in this section, every employer
making payment of wages with respect to
whom a health insurance expenses eligibility
certificate is in effect shall, at the time of
paying such wages, make an additional pay-
ment equal to such employee’s dependent
care advance amount.

““(b) HEALTH INSURANCE EXPENSES ELIGI-
BILITY CERTIFICATE.—For purposes of this
title, a health insurance expenses eligibility
certificate is a statement furnished by an
employee to the employer which—

““(1) certifies that the employee will be eli-
gible to receive the credit provided by sec-
tion 34A for the taxable year,

““(2) certifies that the employee does not
have a health insurance expenses eligibility
certificate in effect for the calendar year
with respect to the payment of wages by an-
other employer,

““(3) states whether or not the employee’s
spouse has a health insurance expenses eligi-
bility certificate in effect, and

“(4) estimates the amount of qualified
health insurance expenses (as defined in sec-
tion 34A(b)) for the calendar year.

For purposes of this section, a certificate
shall be treated as being in effect with re-
spect to a spouse if such a certificate will be
in effect on the first status determination
date following the date on which the em-
ployee furnishes the statement in question.

““(c) HEALTH INSURANCE EXPENSES ADVANCE
AMOUNT.—

“(1) IN GENERAL.—For purposes of this
title, the term ‘health insurance expenses
advance amount’ means, with respect to any
payroll period, the amount determined—

“(A) on the basis of the employee’s wages
from the employer for such period,

“(B) on the basis of the employee’s esti-
mated qualified health insurance expenses
included in the health insurance expenses
eligibility certificate, and

“(C) in accordance with tables provided by
the Secretary.

““(2) ADVANCE AMOUNT TABLES.—The tables
referred to in paragraph (1)(C) shall be simi-
lar in form to the tables prescribed under
section 3402(a) and, to the maximum extent
feasible, shall be coordinated with such ta-
bles and the tables prescribed under section
3507(c).

“(d) OTHER RULES.—For purposes of this
section, rules similar to the rules of sub-
sections (d) and (e) of section 3507 shall
apply.

““(e) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary to carry out the purposes of this sec-
tion.”.

(2) CONFORMING AMENDMENT.—The table of
sections for chapter 25 of such Code is
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amended by adding after the item relating to
section 3507 the following new item:

““‘Sec. 3507A. Advance payment of health in-
surance expenses credit.”.

(c) COORDINATION WITH DEDUCTIONS FOR
HEALTH INSURANCE EXPENSES.—

(1) SELF-EMPLOYED INDIVIDUALS.—Section
162(1) of the Internal Revenue Code of 1986, as
amended by section 8001, is further amended
by adding after paragraph (6) the following
new paragraph:

““(7) COORDINATION WITH HEALTH INSURANCE
PREMIUM CREDIT.—Paragraph (1) shall not
apply to any amount taken into account in
computing the amount of the credit allowed
under section 34A."".

(2) MEDICAL, DENTAL, ETC., EXPENSES.—Sub-
section (e) of section 213 of such Code is
amended by inserting ‘‘or section 34A” after
‘“‘section 21”".

(d) CLERICAL AMENDMENT.—The table of
sections for subpart A of part IV of sub-
chapter A of chapter 1 of the Internal Reve-
nue Code of 1986 is amended by inserting
after the item relating to section 34 the fol-
lowing new item:

““Sec. 34A. Health insurance expenses.”.

(e) EFFeECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1995.
TITLE IV—INCENTIVES TO INCREASE THE

ACCESS OF RURAL AND UNDERSERVED

AREAS TO HEALTH CARE
SEC. 4001. NONREFUNDABLE CREDIT FOR CER-

TAIN PRIMARY HEALTH SERVICES
PROVIDERS.

(a) IN GENERAL.—Subpart A of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to nonrefund-
able personal credits) is amended by insert-
ing after section 22 the following new sec-
tion:

“SEC. 23. PRIMARY HEALTH SERVICES PROVID-
ERS.

““(a) ALLOWANCE OF CREDIT.—There shall be
allowed as a credit against the tax imposed
by this chapter for the taxable year an
amount equal to the product of—

““(1) the number of months during such tax-
able year—

“(A) during which the taxpayer is a quali-
fied primary health services provider, and

“(B) which are within the taxpayer’s man-
datory service period, and

““(2) $1,000 ($500 in the case of a qualified
practitioner who is not a physician).

“(b) QUALIFIED PRIMARY HEALTH SERVICES
PROVIDER.—For purposes of this section, the
term ‘qualified primary health services pro-
vider’ means, with respect to any month,
any qualified practitioner who—

“(1) has in effect a certification by the Bu-
reau as a provider of primary health services
and such certification is, when issued, for a
health professional shortage area in which
the qualified practitioner is commencing the
providing of primary health services,

“(2) is providing primary health services
full time in the health professional shortage
area identified in such certification, and

“(3) has not received a scholarship under
the National Health Service Corps Scholar-
ship Program or any loan repayments under
the National Health Service Corps Loan Re-
payment Program.

For purposes of paragraph (2) and subsection
(e)(3), a provider shall be treated as provid-
ing services in a health professional shortage
area when such area ceases to be such an
area if it was such an area when the provider
commenced providing services in the area.
““(c) MANDATORY SERVICE PERIOD.—For pur-
poses of this section, the term ‘mandatory
service period’ means the period of 60 con-
secutive calendar months beginning with the
first month the taxpayer is a qualified pri-
mary health services provider. A taxpayer
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shall not have more than 1 mandatory serv-
ice period.

‘“(d) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section—

‘(1) BUREAU.—The term ‘Bureau’ means
the Bureau of Primary Health Care, Health
Resources and Services Administration of
the United States Public Health Service.

““(2) QUALIFIED PRACTITIONER.—The term
‘qualified practitioner’ means a physician, a
physician assistant, a nurse practitioner, or
a certified nurse-midwife.

““(3) PHYSICIAN.—The term ‘physician’ has
the meaning given to such term by section
1861(r) of the Social Security Act.

““(4) PHYSICIAN ASSISTANT; NURSE PRACTI-
TIONER.—The terms ‘physician assistant’ and
‘nurse practitioner’ have the meanings given
to such terms by section 1861(aa)(5) of the
Social Security Act.

*“(5) CERTIFIED NURSE-MIDWIFE.—The term
‘certified nurse-midwife’ has the meaning
given to such term by section 1861(gg)(2) of
the Social Security Act.

““(6) PRIMARY HEALTH SERVICES.—The term
‘primary health services’ has the meaning
given such term by section 330(b)(1) of the
Public Health Service Act.

“(7) HEALTH PROFESSIONAL SHORTAGE
AREA.—The term ‘health professional short-
age area’ has the meaning given such term
by section 332(a)(1)(A) of the Public Health
Service Act.

““(e) RECAPTURE OF CREDIT.—

“(1) IN GENERAL.—If there is a recapture
event during any taxable year, then—

““(A) no credit shall be allowed under sub-
section (a) for such taxable year and any suc-
ceeding taxable year, and

‘“(B) the tax of the taxpayer under this
chapter for such taxable year shall be in-
creased by an amount equal to the product
of—

‘(i) the applicable percentage, and

“‘(ii) the aggregate unrecaptured credits al-
lowed to such taxpayer under this section for
all prior taxable years.

““(2) APPLICABLE RECAPTURE PERCENTAGE.—

““(A) IN GENERAL.—For purposes of this sub-
section, the applicable recapture percentage
shall be determined from the following table:

“If the recapture The applicable recap-

event occurs ture percentage is:
during:
Months 1-24 ........... 100
Months 25-36 .. 75
Months 37-48 .. 50
Months 49-60 ..... . 25

Month 61 or there-
after ...l 0.

“(B) TIMING.—For purposes of subpara-
graph (A), month 1 shall begin on the first
day of the mandatory service period.

““(3) RECAPTURE EVENT DEFINED.—

““(A) IN GENERAL.—For purposes of this sub-
section, the term ‘recapture event’ means
the failure of the taxpayer to be a qualified
primary health services provider for any
month during the taxpayer’s mandatory
service period.

‘“(B) SECRETARIAL WAIVER.—The Secretary,
in consultation with the Secretary of Health
and Human Services, may waive any recap-
ture event caused by extraordinary cir-
cumstances.

““(4) NO CREDITS AGAINST TAX; MINIMUM
TAX.—ANy increase in tax under this sub-
section shall not be treated as a tax imposed
by this chapter for purposes of determining
the amount of any credit under subpart A, B,
or D of this part or for purposes of section
55.”

(b) CLERICAL AMENDMENT.—The table of
sections for subpart A of part IV of sub-
chapter A of chapter 1 of such Code is
amended by inserting after the item relating
to section 22 the following new item:

““Sec. 23. Primary health services providers.”
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(c) EFFecCTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1994.

SEC. 4002. EXPENSING OF MEDICAL EQUIPMENT.

(a) IN GENERAL.—Paragraph (1) of section
179(b) of the Internal Revenue Code of 1986
(relating to dollar limitation on expensing of
certain depreciable business assets) is
amended to read as follows:

““(1) DOLLAR LIMITATION.—

““(A) GENERAL RULE.—The aggregate cost
which may be taken into account under sub-
section (a) for any taxable year shall not ex-
ceed $17,500.

““(B) HEALTH CARE PROPERTY.—The aggre-
gate cost which may be taken into account
under subsection (a) shall be increased by
the lesser of—

““(i) the cost of section 179 property which
is health care property placed in service dur-
ing the taxable year, or

““(ii) $10,000.””

(b) DEFINITION.—Section 179(d) of such Code
(relating to definitions) is amended by add-
ing at the end the following new paragraph:

““(11) HEALTH CARE PROPERTY.—For pur-
poses of this section, the term ‘health care
property’ means section 179 property—

“(A) which is medical equipment used in
the screening, monitoring, observation, diag-
nosis, or treatment of patients in a labora-
tory, medical, or hospital environment,

““(B) which is owned (directly or indirectly)
and used by a physician (as defined in sec-
tion 1861(r) of the Social Security Act) in the
active conduct of such physician’s full-time
trade or business of providing primary
health services (as defined in section 330(b)(1)
of the Public Health Service Act) in a health
professional shortage area (as defined in sec-
tion 332(a)(1)(A) of the Public Health Service
Act), and

““(C) substantially all the use of which is in
such area.”

(c) RECAPTURE.—Paragraph (10) of section
179(d) of such Code is amended by inserting
before the period ‘““and with respect to any
health care property which ceases (other
than by an area failing to be treated as a
health professional shortage area) to be
health care property at any time”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to property
placed in service in taxable years beginning
after December 31, 1994.

SEC. 4003. EXPANDED SERVICES FOR MEDICALLY
UNDERSERVED INDIVIDUALS.

(a) IN GENERAL.—Subpart | of part D of
title 111 of the Public Health Service Act (42
U.S.C. 254b et seq.) (as amended by section
313) is amended by adding at the end the fol-
lowing new section:

“SEC. 330B. EXPANDED SERVICES FOR MEDI-
CALLY UNDERSERVED INDIVIDUALS.

““(a) ESTABLISHMENT OF HEALTH SERVICES
ACCESS PROGRAM.—From amounts appro-
priated under this section, the Secretary
shall, acting through the Bureau of Health
Care Delivery Assistance, award grants
under this section to federally qualified
health centers (hereinafter referred to in this
section as ‘FQHC’s’) and other entities and
organizations submitting applications under
this section (as described in subsection (c))
for the purpose of providing access to serv-
ices for medically underserved populations
(as defined in section 330(b)(3)) or in high im-
pact areas (as defined in section 329(a)(5)) not
currently being served by a FQHC.

“(b) ELIGIBILITY FOR GRANTS.—

“(1) IN GENERAL.—The Secretary shall
award grants under this section to entities
or organizations described in this paragraph
and paragraph (2) which have submitted a
proposal to the Secretary to expand such en-
tities or organizations operations (including
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expansions to new sites (as determined nec-
essary by the Secretary)) to serve medically
underserved populations or high impact
areas not currently served by a FQHC and
which—

“(A) have as of January 1, 1991, been cer-
tified by the Secretary as a FQHC under sec-
tion 1905(1)(2)(B) of the Social Security Act;
or

“(B) have submitted applications to the
Secretary to qualify as FQHC’s under such
section 1905(1)(2)(B); or

“(C) have submitted a plan to the Sec-
retary which provides that the entity will
meet the requirements to qualify as a FQHC
when operational.

““(2) NON FQHC ENTITIES.—

“(A) ELIGIBILITY.—The Secretary shall also
make grants under this section to public or
private nonprofit agencies, health care enti-
ties or organizations which meet the require-
ments necessary to qualify as a FQHC ex-
cept, the requirement that such entity have
a consumer majority governing board and
which have submitted a proposal to the Sec-
retary to provide those services provided by
a FQHC as defined in section 1905(1)(2)(B) of
the Social Security Act and which are de-
signed to promote access to primary care
services or to reduce reliance on hospital
emergency rooms or other high cost provid-
ers of primary health care services, provided
such proposal is developed by the entity or
organizations (or such entities or organiza-
tions acting in a consortium in a commu-
nity) with the review and approval of the
Governor of the State in which such entity
or organization is located.

“(B) LIMITATION.—The Secretary shall pro-
vide in making grants to entities or organi-
zations described in this paragraph that no
more than 10 percent of the funds provided
for grants under this section shall be made
available for grants to such entities or orga-
nizations.

““(c) APPLICATION REQUIREMENTS.—

““(1) IN GENERAL.—InN order to be eligible to
receive a grant under this section, a FQHC or
other entity or organization must submit an
application in such form and at such time as
the Secretary shall prescribe and which
meets the requirements of this subsection.

““(2) REQUIREMENTS.—AnN application sub-
mitted under this section must provide—

“(A)(i) for a schedule of fees or payments
for the provision of the services provided by
the entity designed to cover its reasonable
costs of operations; and

“(ii) for a corresponding schedule of dis-
counts to be applied to such fees or pay-
ments, based upon the patient’s ability to
pay (determined by using a sliding scale for-
mula based on the income of the patient);

‘“(B) assurances that the entity or organi-
zation provides services to persons who are
eligible for benefits under title XVIII of the
Social Security Act, for medical assistance
under title XIX of such Act or for assistance
for medical expenses under any other public
assistance program or private health insur-
ance program; and

““(C) assurances that the entity or organi-
zation has made and will continue to make
every reasonable effort to collect reimburse-
ment for services—

“(i) from persons eligible for assistance
under any of the programs described in sub-
paragraph (B); and

“(ii) from patients not entitled to benefits
under any such programs.

““(d) LIMITATIONS ON USE OF FUNDS.—

“(1) IN GENERAL.—From the amounts
awarded to an entity or organization under
this section, funds may be used for purposes
of planning but may only be expended for the
costs of—

““(A) assessing the needs of the populations
or proposed areas to be served;
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‘“(B) preparing a description of how the
needs identified will be met; and

“(C) development of an implementation
plan that addresses—

(i) recruitment and training of personnel;
and

‘“(ii) activities necessary to achieve oper-
ational status in order to meet FQHC re-
quirements under 1905(1)(2)(B) of the Social
Security Act.

““(2) RECRUITING, TRAINING AND COMPENSA-
TION OF STAFF.—From the amounts awarded
to an entity or organization under this sec-
tion, funds may be used for the purposes of
paying for the costs of recruiting, training
and compensating staff (clinical and associ-
ated administrative personnel (to the extent
such costs are not already reimbursed under
title XIX of the Social Security Act or any
other State or Federal program)) to the ex-
tent necessary to allow the entity to operate
at new or expended existing sites.

““(3) FACILITIES AND EQUIPMENT.—From the
amounts awarded to an entity or organiza-
tion under this section, funds may be ex-
pended for the purposes of acquiring facili-
ties and equipment but only for the cost of—

““(A) construction of new buildings (to the
extent that new construction is found to be
the most cost-efficient approach by the Sec-
retary);

““(B) acquiring, expanding, and moderniz-
ing of existing facilities;

““(C) purchasing essential (as determined
by the Secretary) equipment; and

‘(D) amortization of principal and pay-
ment of interest on loans obtained for pur-
poses of site construction, acquisition, mod-
ernization, or expansion, as well as necessary
equipment.

““(4) SERVICES.—From the amounts awarded
to an entity or organization under this sec-
tion, funds may be expanded for the payment
of services but only for the costs of—

“(A) providing or arranging for the provi-
sion of all services through the entity nec-
essary to qualify such entity as a FQHC
under section 1905(1)(2)(B) of the Social Secu-
rity Act;

*“(B) providing or arranging for any other
service that a FQHC may provide and be re-
imbursed for under title XIX of such Act;
and

““(C) providing any unreimbursed costs of
providing services as described in section
330(a) to patients.

‘“(e) PRIORITIES
GRANTS.—

‘(1) CERTIFIED FQHC’s.—The Secretary shall
give priority in awarding grants under this
section to entities which have, as of January
1, 1991, been certified as a FQHC under sec-
tion 1905(1)(2)(B) of the Social Security Act
and which have submitted a proposal to the
Secretary to expand their operations (includ-
ing expansion to new sites) to serve medi-
cally underserved populations for high im-
pact areas not currently served by a FQHC.
The Secretary shall give first priority in
awarding grants under this section to those
FQHCs or other entities which propose to
serve populations with the highest degree of
unmet need, and which can demonstrate the
ability to expand their operations in the
most efficient manner.

““(2) QUALIFIED FQHC’'s.—The Secretary
shall give second priority in awarding grants
to entities which have submitted applica-
tions to the Secretary which demonstrate
that the entity will qualify as a FQHC under
section 1905(1)(2)(B) of the Social Security
Act before it provides or arranges for the
provision of services supported by funds
awarded under this section, and which are
serving or proposing to serve medically un-
derserved populations or high impact areas
which are not currently served (or proposed
to be served) by a FQHC.
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““(3) EXPANDED SERVICES AND PROJECTS.—
The Secretary shall give third priority in
awarding grants in subsequent years to those
FQHCs or other entities which have provided
for expanded services and project and are
able to demonstrate that such entity will
incur significant unreimbursed costs in pro-
viding such expanded services.

“(f) RETURN OF FUNDS TO SECRETARY FOR
CosTs REIMBURSED FROM OTHER SOURCES.—
To the extent that an entity or organization
receiving funds under this section is reim-
bursed from another source for the provision
of services to an individual, and does not use
such increased reimbursement to expand
services furnished, areas served, to com-
pensate for costs of unreimbursed services
provided to patients, or to promote recruit-
ment, training, or retention of personnel,
such excess revenues shall be returned to the
Secretary.

““(9) TERMINATION OF GRANTS.—

“(1) FAILURE TO MEET FQHC REQUIRE-
MENTS.—

“(A) IN GENERAL.—With respect to any en-
tity that is receiving funds awarded under
this section and which subsequently fails to
meet the requirements to qualify as a FQHC
under section 1905(1)(2)(B) or is an entity
that is not required to meet the require-
ments to qualify as a FQHC under section
1905(1)(2)(B) of the Social Security Act but
fails to meet the requirements of this sec-
tion, the Secretary shall terminate the
award of funds under this section to such en-
tity.

““(B) NoTICcE.—Prior to any termination of
funds under this section to an entity, the en-
tities shall be entitled to 60 days prior notice
of termination and, as provided by the Sec-
retary in regulations, an opportunity to cor-
rect any deficiencies in order to allow the
entity to continue to receive funds under
this section.

“(2) REQUIREMENTS.—Upon any termi-
nation of funding under this section, the Sec-
retary may (to the extent practicable)—

“(A) sell any property (including equip-
ment) acquired or constructed by the entity
using funds made available under this sec-
tion or transfer such property to another
FQHC, provided, that the Secretary shall re-
imburse any costs which were incurred by
the entity in acquiring or constructing such
property (including equipment) which were
not supported by grants under this section;
and

““(B) recoup any funds provided to an en-
tity terminated under this section.

““(h) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary for each of the fis-
cal years 1996 through 1999 to carry out this
section.”.

(b) EFFeECTIVE DATE.—The amendment
made by subsection (a) shall become effec-
tive with respect to services furnished by a
federally qualified health center or other
qualifying entity described in this section
beginning on or after October 1, 1996.

SEC. 4004. INCREASE IN NATIONAL HEALTH
SERVICE CORPS AND AREA HEALTH
EDUCATION CENTER FUNDING.

(a) NATIONAL HEALTH SERVICE CORPS.—Sec-
tion 338H(b)(1) of the Public Health Service
Act (42 U.S.C. 254q(b)(1)) is amended—

(1) by striking ‘1991, and” and inserting
41991,””; and

(2) by striking ‘““through 2000’ and insert-
ing ‘*, 1994, and 1995, and $20,000,000 for each
of the fiscal years 1996 through 2000"".

(b) AREA HEALTH EDUCATION CENTERS.—
Section 746(i)(1) of such Act (42 U.S.C.
293j(i)(1)) is amended—

(1) in subparagraph (A), by striking ‘1995
and inserting ‘1995, and $20,000,000 for each of
the fiscal years 1996 through 2000”’; and
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(2) in subparagraph (C), by striking ‘‘and
1995 and inserting ‘1995, and $20,000,000 for
each of the fiscal years 1996 through 2000’".
SEC. 4005. ASSISTANT SECRETARY FOR RURAL

HEALTH.

(a) APPOINTMENT OF
RETARY.—

(1) IN GENERAL.—Section 711(a) of the So-
cial Security Act (42 U.S.C. 912(a)) is amend-
ed—

(A) by striking “‘by a Director, who shall
advise the Secretary’” and inserting “‘by an
Assistant Secretary for Rural Health (in this
section referred to as the ‘Assistant Sec-
retary’), who shall report directly to the Sec-
retary’’; and

(B) by adding at the end the following new
sentence: ““The Office shall not be a compo-
nent of any other office, service, or compo-
nent of the Department.”.

(2) CONFORMING AMENDMENTS.—(A) Section
711(b) of the Social Security Act (42 U.S.C.
912(b)) is amended by striking ‘‘the Director”’
and inserting ‘‘the Assistant Secretary”’.

(B) Section 338J(a) of the Public Health
Service Act (42 U.S.C. 254r(a)) is amended by
striking ‘“‘Director of the Office of Rural
Health Policy’ and inserting ‘‘Assistant Sec-
retary for Rural Health™.

(C) Section 464T(b) of the Public Health
Service Act (42 U.S.C. 285p-2(b)) is amended
in the matter preceding paragraph (1) by
striking “‘Director of the Office of Rural
Health Policy’ and inserting ‘‘Assistant Sec-
retary for Rural Health™.

(D) Section 6213 of the Omnibus Budget
Reconciliation Act of 1989 (42 U.S.C. 1395x
note) is amended in subsection (e)(1) by
striking ‘“‘Director of the Office of Rural
Health Policy’ and inserting ‘‘Assistant Sec-
retary for Rural Health™.

(E) Section 403 of the Ryan White Com-
prehensive AIDS Resources Emergency Act
of 1990 (42 U.S.C. 300ff-11 note) is amended in
the matter preceding paragraph (1) of sub-
section (a) by striking ‘“‘Director of the Of-
fice of Rural Health Policy” and inserting
“Assistant Secretary for Rural Health™.

(3) AMENDMENT TO THE EXECUTIVE SCHED-
ULE.—Section 5315 of title 5, United States
Code, is amended by striking ‘“‘Assistant Sec-
retaries of Health and Human Services (5)”’
and inserting ‘‘Assistant Secretaries of
Health and Human Services (6)"".

(b) EXPANSION OF DUTIES.—Section 711(a) of
the Social Security Act (42 U.S.C. 912(a)) is
amended by striking ‘“‘and access to (and the
quality of) health care in rural areas’” and
inserting ‘“‘access to, and quality of, health
care in rural areas, and reforms to the health
care system and the implications of such re-
forms for rural areas”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
January 1, 1996.

SEC. 4006. STUDY ON TRANSITIONAL MEASURES
TO ENSURE ACCESS.

(a) IN GENERAL.—The Prospective Payment
Assessment Commission shall conduct a
study concerning the need for legislation or
regulations to ensure that vulnerable popu-
lations have adequate access to health plans
and health care providers and services.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Pro-
spective Payment Assessment Commission
shall prepare and submit to Congress a re-
port concerning the findings and rec-
ommendations of the Commission based on
the study conducted under subsection (a).

TITLE V—QUALITY AND CONSUMER
PROTECTION
Subtitle A—Quality Improvement
Foundations

QUALITY IMPROVEMENT FOUNDA-
TIONS.

(a) ESTABLISHMENT.—

ASSISTANT  SEC-
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(1) GRANT PROCESS.—The Secretary shall,
through a competitive grantmaking process,
award demonstration grants for the estab-
lishment and operation of quality improve-
ment foundations. In awarding such grants
the Secretary shall consider geographic di-
versity, regional economics of scale, popu-
lation density, regional needs and other re-
gional differences.

(2) ELIGIBLE APPLICANTS.—To0 be eligible to
receive a grant for the establishment of a
quality improvement foundation under para-
graph (1), and applicant entity shall—

(A) be a not-for-profit entity; and

(B) have a board that includes health care
providers, representatives from relevant in-
stitutions of higher education in the region,
consumers, purchasers of health care, and
other interested parties.

(b) DUTIES.—

(1) IN GENERAL.—Each quality improve-
ment foundation shall carry out the duties
described in paragraph (2). The foundation
shall establish a program of activities incor-
porating such duties and shall be able to
demonstrate the involvement of a broad
cross-section of the providers and health
care institutions throughout the State or re-
gion.

(2) DuTIES DESCRIBED.—The duties de-
scribed in this paragraph include the follow-
ing:

(A) Collaboration with and technical as-
sistance to providers and health plans in on-
going efforts to improve the quality of
health care provided to individuals in the
State.

(B) Population-based monitoring of prac-
tice patterns and patient outcomes,on an
other than a case-by-case basis.

(C) Developing programs in lifetime learn-
ing for health professionals to improve the
quality of health care by ensuring that
health professionals remain informed about
new knowledge, acquire new skills, and
adopt new roles as technology and societal
demands change.

(D) Disseminating information about suc-
cessful quality improvement programs, prac-
tice guidelines, and research findings, in-
cluding information on innovative staffing of
health professionals.

(E) Assist in developing innovative patient
education systems that enhance patient in-
volvement in decisions relating to their
health care, including an emphasis on shared
decisionmaking between patients and health
care providers.

(F) Issuing a report to the public regarding
the foundation’s activities for the previous
year including areas of success during the
previous year and areas for opportunities in
improving health outcomes for the commu-
nity, and the adoption of guidelines.

(c) RESTRICTIONS ON DISCLOSURE.—The re-
strictions on disclosure of information under
section 1160 of the Social Security Act shall
apply to quality improvement foundations
under this section, except that—

(1) such foundations shall make data avail-
able to qualified organizations and individ-
uals for research for public benefit under the
terms set forth in section 5218;

(2) individuals and qualified organizations
shall meet standards consistent with the
Public Health Service Act and policies re-
garding the conduct of scientific research,
including provisions related to confidential-
ity, privacy, protection of humans and shall
pay reasonable costs for data; and

(3) such foundations may exchange infor-
mation with other quality improvement
foundations.

(d) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of carrying out this section,
the are authorized to be appropriated such
sums as may be necessary for each of the fis-
cal years 1996 through 2000.
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Subtitle B—Administrative Simplification
PART 1—PURPOSE AND DEFINITIONS

SEC. 5101. PURPOSE.

It is the purpose of this subtitle to improve
the efficiency and effectiveness of the health
care system, including the medicare program
under title XVIII of the Social Security Act
and the medicaid program under title XIX of
such Act, by encouraging the development of
a health information network through the
establishment of standards and requirements
for the electronic transmission of certain
health information.

SEC. 5102. DEFINITIONS.

For purposes of this subtitle:

(1) CeRTIFIED.—The term ‘“‘certified”
means, with respect to a health information
network service, that such service is cer-
tified under section 5141.

(2) CobE SET.—The term ‘‘code set’” means
any set of codes used for encoding data ele-
ments, such as tables of terms, medical con-
cepts, medical diagnostic codes, or medical
procedure codes.

(3) COORDINATION OF BENEFITS.—The term
“‘coordination of benefits’’ means determin-
ing and coordinating the financial obliga-
tions of health plans when health care bene-
fits are payable under two or more health
plans.

(4) HEALTH CARE PROVIDER.—The term
““health care provider”’ includes a provider of
services (as defined in section 1861(u) of the
Social Security Act), a provider of medical
or other health services (as defined in sec-
tion 1861(s) of the Social Security Act), and
any other person furnishing health care serv-
ices or supplies.

(5) HEALTH INFORMATION.—The term
“health information” means any informa-
tion, whether oral or recorded in any form or
medium that—

(A) is created or received by a health care
provider, health plan, health oversight agen-
cy (as defined in section 5202), health re-
searcher, public health authority (as defined
in section 5202), employer, life insurer,
school or university, or certified health in-
formation network service; and

(B) relates to the past, present, or future
physical or mental health or condition of an
individual, the provision of health care to an
individual, or the past, present, or future
payment for the provision of health care to
an individual.

(6) HEALTH INFORMATION NETWORK.—The
term ‘“‘health information network’ means
the health information system that is
formed through the application of the re-
quirements and standards established under
this subtitle.

(7) HEALTH INFORMATION PROTECTION ORGA-
NIZATION.—The term ‘“‘health information
protection organization’ means a private en-
tity or an entity operated by a State that ac-
cesses standard data elements of health in-
formation through the health information
network and—

(A) processes such information into non-
identifiable health information and discloses
such information;

(B) if such information is protected health
information (as defined in section 5202), dis-
closes such information only in accordance
with subtitle C; and

(C) may store such information

(8) HEALTH INFORMATION NETWORK SERV-
ICE.—The term ‘‘health information network
service’’—

(A) means a private entity or an entity op-
erated by a State that enters into contracts
to—

(i) process or facilitate the processing of
nonstandard data elements of health infor-
mation into standard data elements;

(ii) provide the means by which persons are
connected to the health information network
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for purposes of meeting the requirements of
this subtitle, including the holding of stand-
ard data elements of health information;

(iii) provide authorized access to health in-
formation through the health information
network; or

(iv) provide specific information processing
services, such as automated coordination of
benefits and claims transaction routing; and

(B) includes a health information protec-
tion organization.

(9) HEALTH PLAN.—The term ‘‘health plan™
has the meaning given such term in section
1021(a).

(10) NON-IDENTIFIABLE HEALTH INFORMA-
TION.—The term ‘‘non-identifiable health in-
formation’ means health information that is
not protected health information as defined
in section 5202.

(11) PATIENT MEDICAL RECORD INFORMA-
TION.—The term “‘patient medical record in-
formation” means health information de-
rived from a clinical encounter that relates
to the physical or mental condition of an in-
dividual.

(12) STANDARD.—The term ‘‘standard”
when referring to an information transaction
or to data elements of health information
means the transaction or data elements
meet any standard adopted by the Secretary
under part 2 that applies to such information
transaction or data elements.

PART 2—STANDARDS FOR DATA ELE-
MENTS AND INFORMATION TRANS-
ACTIONS

SEC. 5111. GENERAL REQUIREMENTS ON SEC-

RETARY.

(a) IN GENERAL.—The Secretary shall adopt
standards and modifications to standards
under this subtitle that are—

(1) consistent with the objective of reduc-
ing the costs of providing and paying for
health care;

(2) in use and generally accepted or devel-
oped or modified by the standards setting or-
ganizations accredited by the American Na-
tional Standard Institute (ANSI); and

(3) consistent with the objective of protect-
ing the privacy of protected health informa-
tion (as defined in section 5202).

(b) INITIAL STANDARDS.—The Secretary
may develop an expedited process for the
adoption of initial standards under this sub-
title.

(c) FAILSAFE.—If the Secretary is unable to
adopt standards or modified standards in ac-
cordance with subsection (a) that meet the
requirements of this subtitle—

(1) the Secretary may develop or modify
such standards and, after providing public
notice and an adequate period for public
comment, adopt such standards; and

(2) if the Secretary adopts standards under
paragraph (1), the Secretary shall submit a
report to the appropriate committees of Con-
gress on the actions taken by the Secretary
under this subsection.

(d) ASSISTANCE TO THE SECRETARY.—In
complying with the requirements of this sub-
title, the Secretary shall rely on rec-
ommendations of the Health Information Ad-
visory Committee established under section
5163 and shall consult with appropriate Fed-
eral agencies.

SEC. 5112. STANDARDS FOR TRANSACTIONS AND

DATA ELEMENTS.

(a) IN GENERAL.—The Secretary shall adopt
standards for transactions and data elements
to make uniform and able to be exchanged
electronically health information that is—

(1) appropriate for the following financial
and administrative transactions: claims (in-
cluding coordination of benefits) or equiva-
lent encounter information, claims attach-
ments, enrollment and disenrollment, eligi-
bility, payment and remittance advice, pre-
mium payments, first report of injury,
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claims status, and referral certification and
authorization;

(2) related to other transactions deter-
mined appropriate by the Secretary consist-
ent with the goals of improving the health
care system and reducing administrative
costs; and

(3) related to research inquiries by a health
researcher with respect to information
standardized under paragraph (1) or (2).

(b) UNIQUE HEALTH IDENTIFIERS.—The Sec-
retary shall adopt standards providing for a
standard unique health identifier for each in-
dividual, employer, health plan, and health
care provider for use in the health care sys-
tem.

(c) CoDE SETS.—

(1) IN GENERAL.—The Secretary, in con-
sultation with experts from the private sec-
tor and Federal agencies, shall—

(A) select code sets for appropriate data
elements from among the code sets that have
been developed by private and public enti-
ties; or

(B) establish code sets for such data ele-
ments if no code sets for the data elements
have been developed.

(2) DISTRIBUTION.—The Secretary shall es-
tablish efficient and low-cost procedures for
distribution of code sets and modifications
made to such code sets under section 5113(b).

(d) ELECTRONIC SIGNATURE.—The Sec-
retary, in coordination with the Secretary of
Commerce, shall promulgate regulations
specifying procedures for the electronic
transmission and authentication of signa-
tures, compliance with which will be deemed
to satisfy Federal and State statutory re-
quirements for written signatures with re-
spect to information transactions required
by this subtitle and written signatures on
medical records and prescriptions.

(e) SPECIAL RULES—

(1) COORDINATION OF BENEFITS.—AnNy stand-
ards adopted under subsection (a) that relate
to coordination of benefits shall provide that
a claim for reimbursement for medical serv-
ices furnished is tested by an algorithm spec-
ified by the Secretary against all records
that are electronically available through the
health information network relating to en-
rollment and eligibility for the individual
who received such services to determine any
primary and secondary obligors for payment.

(2) CLINICAL LABORATORY TESTS.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), any standards adopted
under subsection (a) shall provide that
claims for clinical laboratory tests for which
benefits are payable by a plan sponsor shall
be submitted directly by the person or entity
that performed (or supervised the perform-
ance of) the tests to the sponsor in a manner
consistent with (and subject to such excep-
tions as are provided under) the requirement
for direct submission of such claims under
the medicare program.

(B) EXCEPTION.—Payment for a clinical
laboratory test may be made—

(i) to a physician with whom the physician
who performed or supervised the test shares
a practice; or

(ii) on a pre-paid, at-risk basis to the per-
son or entity who performs or supervises the
test.

SEC. 5113. TIMETABLES FOR ADOPTION OF
STANDARDS.
(a) INITIAL STANDARDS.—The Secretary

shall adopt standards relating to the data
elements and transactions for the informa-
tion described in section 5112(a) not later
than 9 months after the date of the enact-
ment of this subtitle (except in the case of
standards for claims attachments which
shall be adopted not later than 24 months
after the date of the enactment of this sub-
title).
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(b) ADDITIONS AND MODIFICATIONS TO
STANDARDS.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the Secretary shall review the
standards adopted under this subtitle and
shall adopt additional or modified standards
as determined appropriate, but no more fre-
quently than once every 6 months. Any addi-
tion or modification to standards shall be
completed in a manner which minimizes the
disruption and cost of compliance.

(2) SPECIAL RULES.—

(A) FIRST 12-MONTH PERIOD.—Except with
respect to additions and modifications to
code sets under subparagraph (B), the Sec-
retary shall not adopt any modifications to
standards adopted under this subtitle during
the 12-month period beginning on the date
such standards are adopted unless the Sec-
retary determines that a modification is nec-
essary in order to permit compliance with
requirements relating to the standards.

(B) ADDITIONS AND MODIFICATIONS TO CODE
SETS.—

(i) IN GENERAL.—The Secretary shall en-
sure that procedures exist for the routine
maintenance, testing, enhancement, and ex-
pansion of code sets.

(ii) ADDITIONAL RULES.—If a code set is
modified under this subsection, the modified
code set shall include instructions on how
data elements that were encoded prior to the
modification are to be converted or trans-
lated so as to preserve the value of the data
elements. Any modification to a code set
under this subsection shall be implemented
in a manner that minimizes the disruption
and cost of complying with such modifica-
tion.

(c) EVALUATION OF STANDARDS.—The Sec-
retary may establish a process to measure or
verify the consistency of standards adopted
or modified under this subtitle. Such process
may include demonstration projects and
analysis of the cost of implementing such
standards and modifications.

PART 3—REQUIREMENTS WITH RESPECT
TO CERTAIN TRANSACTIONS AND IN-
FORMATION

SEC. 5121. REQUIREMENTS ON HEALTH PLANS.
(a) IN GENERAL.—If a person desires to con-

duct any of the transactions described in sec-
tion 5112(a) with a health plan as a standard
transaction, the health plan shall conduct
such standard transaction in a timely man-
ner and the information transmitted or re-
ceived in connection with such transaction
shall be in the form of standard data ele-
ments.

(b) SATISFACTION OF REQUIREMENTS.—A
health plan may satisfy the requirement im-
posed on such plan under subsection (a) by
directly transmitting standard data ele-
ments or submitting nonstandard data ele-
ments to a certified health information net-
work service for processing into standard
data elements and transmission.

SEC. 5122. TIMETABLES FOR COMPLIANCE WITH

REQUIREMENTS.

(a) INITIAL COMPLIANCE.—Not later than 12
months after the date on which standards
are adopted under part 2 with respect to any
type of transaction or data elements, a
health plan shall comply with the require-
ments of this subtitle with respect to such
transaction or data elements.

(b) COMPLIANCE WITH MODIFIED STAND-
ARDS.—

(1) IN GENERAL.—If the Secretary adopts a
modified standard under part 2, a health plan
shall be required to comply with the modi-
fied standard at such time as the Secretary
determines appropriate taking into account
the time needed to comply due to the nature
and extent of the modification.

(2) SPECIAL RULE.—In the case of modifica-
tions to standards that do not occur within
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the 12-month period beginning on the date
such standards are adopted, the time deter-
mined appropriate by the Secretary under
paragraph (1) shall be no sooner than the last
day of the 90-day period beginning on the
date such modified standard is adopted and
no later than the last day of the 12 month pe-
riod beginning on the date such modified
standard is adopted.

PART 4—ACCESSING HEALTH
INFORMATION
SEC. 5131. ACCESS FOR AUTHORIZED PURPOSES.

(a) IN GENERAL.—The Secretary shall adopt
technical standards for appropriate persons,
including health plans, health care provid-
ers, certified health information network
services, health researchers, and Federal and
State agencies, to locate and access the
health information that is available through
the health information network due to the
requirements of this subtitle. Such technical
standards shall ensure that any request to
locate or access information shall be author-
ized under subtitle C.

(b) GOVERNMENT AGENCIES.—

(1) IN GENERAL.—Certified Health informa-
tion protection organizations shall make
available to a Federal or State agency pursu-
ant to a Federal Acquisition Regulation (or
an equivalent State system), any non-identi-
fiable health information that is requested
by such agency.

(2) CERTAIN INFORMATION AVAILABLE AT LOW
cosT.—If a health information protection or-
ganization described in paragraph (1) needs
information from a health plan in order to
comply with a request of a Federal or State
agency that is necessary to comply with a
requirement under this Act, such plan shall
make such information available to such or-
ganization for a charge that does not exceed
the reasonable cost of transmitting the in-
formation. An organization that receives in-
formation under the preceding sentence
shall, upon request from any certified health
information protection organization, make
such information available to such an orga-
nization for a charge that does not exceed
the reasonable cost of transmitting the in-
formation.

(c) FUNCTIONAL SEPARATION.—The stand-
ards adopted by the Secretary under sub-
section (a) shall ensure that any health in-
formation disclosed under such subsection
shall not, after such disclosure, be used or
released for an administrative, regulatory,
or law enforcement purpose unless such dis-
closure was made for such purpose.

SEC. 5132. RESPONDING TO ACCESS REQUESTS.

(@) IN GENERAL.—The Secretary shall
adopt, and modify as appropriate, standards
under which a health plan shall respond to
requests for access to health information
consistent with this subtitle and subtitle C.

(b) STANDARDS DESCRIBED.—The standards
under subsection (a) shall provide—

(1) for a standard format under which a
plan will respond to each request either by
satisfying the request or by responding with
a negative response, which may include an
explanation of the failure to satisfy the re-
quest; and

(2) that a plan shall respond to a request in
a timely manner taking into account the age
and amount of the information being re-
quested.

(c) LENGTH OF TIME INFORMATION SHOULD
BE ACCESSIBLE.—The Secretary shall adopt
standards with respect to the length of time
any standard data elements for a type of
health information should be accessible
through the health information network.

SEC. 5133. TIMETABLES FOR ADOPTION OF
STANDARDS AND COMPLIANCE.
(a) INITIAL STANDARDS.—The Secretary

shall adopt standards under this part not
later than 9 months after the date of the en-
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actment of this subtitle and such standards
shall be effective upon adoption.

(b) MODIFICATIONS TO STANDARDS.—The
provisions of paragraphs (1) and (2)(A) of sec-
tion 5114(b) shall apply to modifications to
standards under this part.

PART 5—STANDARDS AND CERTIFICATION
FOR HEALTH INFORMATION NETWORK
SEC. 5141. STANDARDS AND CERTIFICATION FOR
HEALTH INFORMATION NETWORK

SERVICES.

(a) STANDARDS FOR OPERATION.—The Sec-
retary shall establish standards with respect
to the operation of health information net-
work services ensuring that—

(1) such services have policies and security
procedures that are consistent with the pri-
vacy requirements under subtitle C, includ-
ing secure methods of access to and trans-
mission of data; and

(2) such services, if they are part of a larg-
er organization, have policies and procedures
in place which isolate their activities with
respect to processing information in a man-
ner that prevents unauthorized access to
such information by such larger organiza-
tion.

(b) CERTIFICATION BY THE SECRETARY.—

(1) ESTABLISHMENT.—Not later than 12
months after the date of the enactment of
this subtitle, the Secretary shall establish a
certification procedure for health informa-
tion network services which ensures that
certified services are qualified to meet the
requirements of this subtitle.

(2) AUDITS AND REPORTS.—The procedure
established under paragraph (1) shall provide
for audits and reports as the Secretary deter-
mines appropriate in order to monitor such
entity’s compliance with the requirements of
this subtitle.

(c) Loss oF CERTIFICATION.—

(1) MANDATORY TERMINATION.—If a health
information network service violates a re-
quirement imposed under subtitle C, its cer-
tification under this section shall be termi-
nated unless the Secretary determines that
appropriate corrective action has been
taken.

(2) DISCRETIONARY TERMINATION.—If a
health information network service violates
a requirement or standard imposed under
this subtitle and a penalty has been imposed
under section 5151, the Secretary shall re-
view the certification of such service and
may terminate such certification.

(d) CERTIFICATION BY PRIVATE ENTITIES.—
The Secretary may designate private enti-
ties to conduct the certification procedures
established by the Secretary under this sec-
tion. A health information network service
certified by such an entity in accordance
with such designation shall be considered to
be certified by the Secretary.

SEC. 5142. ENSURING AVAILABILITY OF INFOR-
MATION.
The Secretary shall establish a procedure
under which a health plan which does not
have the ability to transmit standard data
elements directly or does not have access to
a certified health information network serv-
ice shall be able to make health information
available for disclosure as authorized by this
subtitle.
PART 6—PENALTIES

SEC. 5151. GENERAL PENALTY FOR FAILURE TO
COMPLY WITH REQUIREMENTS AND
STANDARDS.

(@) IN GENERAL.—Except as provided in
subsection (b), the Secretary shall impose on
any person that violates a requirement or
standard imposed under this subtitle a pen-
alty of not more than $1,000 for each viola-
tion. The provisions of section 1128A of the
Social Security Act (other than subsections
(a) and (b) and the second sentence of sub-
section (f)) shall apply to the imposition of a
civil money penalty under this subsection in
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the same manner as such provisions apply to
the imposition of a penalty under section
1128A of the Social Security Act.

(b) LIMITATIONS.—

(1) NONCOMPLIANCE NOT DISCOVERED.—A
penalty may not be imposed under sub-
section (a) if it is established to the satisfac-
tion of the Secretary that the person liable
for the penalty did not know, and by exercis-
ing reasonable diligence would not have
known, that such person failed to comply
with the requirement or standard described
in subsection (a).

(2) FAILURES DUE TO REASONABLE CAUSE.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), a penalty may not be im-
posed under subsection (a) if—

(i) the failure to comply was due to reason-
able cause and not to willful neglect; and

(ii) the failure to comply is corrected dur-
ing the 30-day period beginning on the 1st
date the person liable for the penalty knew,
or by exercising reasonable diligence would
have known, that the failure to comply oc-
curred.

(B) EXTENSION OF PERIOD.—

(i) No PENALTY.—The period referred to in
subparagraph (A)(ii) may be extended as de-
termined appropriate by the Secretary based
on the nature and extent of the failure to
comply.

(ii) ASSISTANCE.—If the Secretary deter-
mines that a health plan failed to comply be-
cause such plan was unable to comply, the
Secretary may provide technical assistance
to such plan during the period described in
clause (i). Such assistance shall be provided
in any manner determined appropriate by
the Secretary.

(3) REDUCTION.—In the case of a failure to
comply which is due to reasonable cause and
not to willful neglect, any penalty under
subsection (a) that is not entirely waived
under paragraph (2) may be waived to the ex-
tent that the payment of such penalty would
be excessive relative to the compliance fail-
ure involved.

PART 7—MISCELLANEOUS PROVISIONS

SEC. 5161. EFFECT ON STATE LAW.

(a) IN GENERAL.—Except as provided in
subsection (b), a provision, requirement, or
standard under this subtitle shall supersede
any contrary provision of State law, includ-
ing—

(1) a provision of State law that requires
medical or health plan records (including
billing information) to be maintained or
transmitted in written rather than elec-
tronic form, and

(2) a provision of State law which provides
for requirements or standards that are more
stringent than the requirements or stand-
ards under this subtitle;

except where the Secretary determines that
the provision is necessary to prevent fraud
and abuse, with respect to controlled sub-
stances, or for other purposes.

(b) PuBLIC HEALTH REPORTING.—Nothing in
this subtitle shall be construed to invalidate
or limit the authority, power, or procedures
established under any law providing for the
reporting of disease or injury, child abuse,
birth, or death, public health surveillance, or
public health investigation or intervention.

SEC. 5162. HEALTH INFORMATION CONTINUITY.

(@) HEALTH PLANS.—If a health plan takes
any action that would threaten the contin-
ued availability of standard data elements of
health information held by such plan, such
data elements shall be transferred to a
health plan in accordance with procedures
established by the Secretary.

(b) HEALTH INFORMATION NETWORK SERV-
ICES.—If a certified health information net-
work service loses its certified status or
takes any action that would threaten the
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continued availability of the standard data

elements of health information held by such

service, such data elements shall be trans-

ferred to another such service, as designated

by the Secretary.

SEC. 5163. HEALTH INFORMATION ADVISORY
COMMITTEE.

(a) ESTABLISHMENT.—There is established a
committee to be known as the Health Infor-
mation Advisory Committee.

(b) DuTIES.—The committee shall—

(1) provide assistance to the Secretary in
complying with the requirements imposed on
the Secretary under this subtitle and sub-
title C; and

(2) be generally responsible for advising
the Secretary and the Congress on the status
and the future of the health information net-
work.

(c) MEMBERSHIP.—

(1) IN GENERAL.—The committee shall con-
sist of 15 members to be appointed by the
President not later than 60 days after the
date of the enactment of this subtitle. The
President shall designate 1 member as the
Chair.

(2) EXPERTISE.—The membership of the
committee shall consist of individuals who
are of recognized standing and distinction in
the areas of information systems, consumer
health, or privacy, and who possess the dem-
onstrated capacity to discharge the duties
imposed on the committee.

(38) TERMS.—Each member of the commit-
tee shall be appointed for a term of 5 years,
except that the members first appointed
shall serve staggered terms such that the
terms of no more than 3 members expire at
one time.

SEC. 5164. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as may be necessary to carry out
the purposes of this subtitle.

Subtitle C—Privacy of Health Information
PART 1—DEFINITIONS

SEC. 5201. DEFINITIONS.

For purposes of this subtitle:

(1) PROTECTED HEALTH INFORMATION.—The
term “‘protected health information”” means
any information, including demographic in-
formation collected from an individual,
whether oral or recorded in any form or me-
dium, that—

(A) is created or received by a health care
provider, health plan, health oversight agen-
cy, health researcher, public health author-
ity, employer, life insurer, school or univer-
sity, or certified health information network
service; and

(B) relates to the past, present, or future
physical or mental health or condition of an
individual, the provision of health care to an
individual, or the past, present, or future
payment for the provision of health care to
an individual, and—

(i) identifies an individual; or

(if) with respect to which there is a reason-
able basis to believe that the information
can be used to identify an individual.

(2) DiscLose.—The term ‘‘disclose’, when
used with respect to protected health infor-
mation, means to provide access to the infor-
mation, but only if such access is provided to
a person other than the individual who is the
subject of the information.

(3) HEALTH INFORMATION TRUSTEE.—The
term ““health information trustee’”” means—

(A) a health care provider, health plan,
health oversight agency, certified health in-
formation network service, employer, life in-
surer, or school or university insofar as it
creates, receives, maintains, uses, or trans-
mits protected health information;

(B) any person who obtains protected
health information under section 5213, 5217,
5218, 5221, 5222, 5226, or 5231; and
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(C) any employee or agent of a person cov-
ered under subparagraphs (A) or (B).

(4) HEALTH OVERSIGHT AGENCY.—The term
“health oversight agency’” means a person
who—

(A) performs or oversees the performance
of an assessment, evaluation, determination,
or investigation relating to the licensing, ac-
creditation, or certification of health care
providers; or

(B)(i) performs or oversees the performance
of an assessment, evaluation, determination,
investigation, or prosecution relating to the
effectiveness of, compliance with, or applica-
bility of legal, fiscal, medical, or scientific
standards or aspects of performance related
to the delivery of, or payment for health
care, health services, equipment, or research
or relating to health care fraud or fraudulent
claims regarding health care, health services
or equipment, or related activities and
items; and

(ii) is a public agency, acting on behalf of
a public agency, acting pursuant to a re-
quirement of a public agency, or carrying
out activities under a Federal or State law
governing the assessment, evaluation, deter-
mination, investigation, or prosecution de-
scribed in clause (i).

(5) PUBLIC HEALTH AUTHORITY.—The term
“public health authority’” means an author-
ity or instrumentality of the United States,
a State, or a political subdivision of a State
that is (A) responsible for public health mat-
ters; and (B) engaged in such activities as in-
jury reporting, public health surveillance,
and public health investigation or interven-
tion.

(6) INDIVIDUAL REPRESENTATIVE.—The term
“individual representative’”” means any indi-
vidual legally empowered to make decisions
concerning the provision of health care to an
individual (where the individual lacks the
legal capacity under State law to make such
decisions) or the administrator or executor
of the estate of a deceased individual.

(7) PERSON.—The term “‘person’ includes
an authority of the United States, a State,
or a political subdivision of a State.

PART 2—AUTHORIZED DISCLOSURES
Subpart A—General Provisions
SEC. 5206. GENERAL RULES REGARDING DISCLO-
SURE.

(a) GENERAL RULE.—A health information
trustee may disclose protected health infor-
mation only for a purpose that is authorized
under this subtitle.

(b) DISCLOSURE WITHIN A TRUSTEE.—A
health information trustee may disclose pro-
tected health information to an officer, em-
ployee, or agent of the trustee for a purpose
that is compatible with and related to the
purpose for which the information was col-
lected or received by that trustee.

(c) ScoPe OF DiscLOSURE.—Every disclo-
sure of protected health information by a
health information trustee shall be limited
to the minimum amount of information nec-
essary to accomplish the purpose for which
the information is disclosed.

(d) NO GENERAL REQUIREMENT TO Dis-
cLOSE.—Nothing in this subtitle that permits
a disclosure of health information shall be
construed to require such disclosure.

() USE AND REDISCLOSURE OF INFORMA-
TION.—Protected health information about
an individual that is disclosed under this
subtitle may not be used in, or disclosed to
any person for use in, any administrative,
civil, or criminal action or investigation di-
rected against the individual unless the ac-
tion or investigation arises out of or is di-
rectly related to the law enforcement in-
quiry for which the information was ob-
tained.

() IDENTIFICATION OF DISCLOSED INFORMA-
TION AS PROTECTED INFORMATION.—EXcept as
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provided in this subtitle, a health informa-
tion trustee may not disclose protected
health information unless such information
is clearly identified as protected health in-
formation that is subject to this subtitle.

(g9) INFORMATION IN WHICH PROVIDERS ARE
IDENTIFIED.—The Secretary may issue regu-
lations protecting information identifying
providers in order to promote the availabil-
ity of health care services.

SEC. 5207. AUTHORIZATIONS FOR DISCLOSURE
OF PROTECTED HEALTH INFORMA-
TION.

A health information trustee may disclose
protected health information pursuant to an
authorization executed by the individual
who is the subject of the information pursu-
ant to regulations issued by the Secretary
with regard to the form of such authoriza-
tion, the information that must be provided
to the individual for authorization, and the
scope of the authorization.
SEC. 5208. CERTIFIED HEALTH

NETWORK SERVICES.

A health information trustee may disclose
protected health information to a certified
health information protection organization
for the purpose of creating non-identifiable
health information.

Subpart B—Specific Disclosures Relating to
Patient

SEC. 5211. DISCLOSURES FOR TREATMENT AND

FINANCIAL AND ADMINISTRATIVE
TRANSACTIONS.

(a) HEALTH CARE TREATMENT.—A health
care provider, health plan, employer, or per-
son who receives protected health informa-
tion under section 5213, may disclose pro-
tected health information to a health care
provider for the purpose of providing health
care to an individual if the individual who is
the subject of the information has been noti-
fied of the individual’s right to object and
has not previously objected in writing to the
disclosure.

(b) DISCLOSURE FOR FINANCIAL AND ADMIN-
ISTRATIVE PURPOSES.—A health care provider
or employer may disclose protected health
information to a health care provider or
health plan for the purpose of providing for
the payment for, or reviewing the payment
of, health care furnished to an individual.
SEC. 5212. NEXT OF KIN AND DIRECTORY INFOR-

MATION.

(a) NEXT oF KIN.—A health care provider or
person who receives protected health infor-
mation under section 5213 may disclose pro-
tected health information to the next of kin,
an individual representative of the individ-
ual who is the subject of the information, or
an individual with whom that individual has
a close personal relationship if—

(1) the individual who is the subject of the
information—

(A) has been notified of the individual’s
right to object and has not objected to the
disclosure;

(B) is not competent to be notified about
the right to object; or

(C) exigent circumstances exist such that
it would not be practicable to notify the in-
dividual of the right to object; and

(2) the information disclosed relates to
health care currently being provided to that
individual.

(b) DIRECTORY INFORMATION.—A health care
provider and a person receiving protected
health information under section 5213 may
disclose protected health information to any
person if—

(1) the information does not reveal specific
information about the physical or mental
condition of the individual who is the subject
of the information or health care provided to
that person;

(2) the individual who is the subject of the
information—

INFORMATION
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(A) has been notified of the individual’s
right to object and has not objected to the
disclosure;

(B) is not competent to be notified about
the right to object; or

(C) exigent circumstances exist such that
it would not be practicable to notify the in-
dividual of the right to object; and

(3) the information consists only of 1 or
more of the following items:

(A) The name of the individual who is the
subject of the information.

(B) If the individual who is the subject of
the information is receiving health care
from a health care provider on a premises
controlled by the provider—

(i) the location of the individual on the
premises; and

(ii) the general health status of the indi-
vidual, described as critical, poor, fair, sta-
ble, or satisfactory or in terms denoting
similar conditions.

(c) IDENTIFICATION OF DECEASED INDIVID-
UAL.—A health care provider, health plan,
employer, or life insurer, may disclose pro-
tected health information if necessary to as-
sist in the identification of a deceased indi-
vidual.

SEC. 5213. EMERGENCY CIRCUMSTANCES.

A health care provider, health plan, em-
ployer, or person who receives protected
health information under this section may
disclose protected health information in
emergency circumstances where there is a
reasonable belief that such information is
needed to protect the health or safety of an
individual from imminent harm.

Subpart C—Disclosure for Oversight, Public
Health, and Research Purposes
SEC. 5216. OVERSIGHT.

(@) IN GENERAL.—A health information
trustee may disclose protected health infor-
mation to a health oversight agency for an
oversight function authorized by law.

(b) USE IN ACTION AGAINST INDIVIDUALS.—
Notwithstanding section 5206(e), protected
health information about an individual that
is disclosed under this section may be used
in, or disclosed in, an administrative, civil,
or criminal action or investigation directed
against the individual who is the subject of
the information if the action or investiga-
tion arises out of or is directly related to—

(1) receipt of health care or payment for
health care;

(2) an action involving a fraudulent claim
related to health; or

(3) an action involving a misrepresentation
of the health of the individual who is the
subject of the information.

SEC. 5217. PUBLIC HEALTH.

A health care provider, health plan, public
health authority, employer, or person who
receives protected health information under
section 5213 may disclose protected health
information to a public health authority or
other person authorized by law for use in a
legally authorized—

(1) disease or injury reporting;

(2) public health surveillance; or

(3) public health investigation or interven-
tion.

SEC. 5218. HEALTH RESEARCH.

(@) IN GENERAL.—A health information
trustee may disclose protected health infor-
mation to a health researcher if an institu-
tional review board determines that the re-
search project engaged in by the health re-
searcher—

(1) requires use of the protected health in-
formation for the effectiveness of the
project; and

(2) is of sufficient importance to outweigh
the intrusion into the privacy of the individ-
ual who is the subject of the information
that would result from the disclosure.
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(b) RESEARCH REQUIRING DIRECT CONTACT.—
A health care provider or health plan may
disclose protected health information to a
health researcher for a research project that
includes direct contact with an individual
who is the subject of protected health infor-
mation if an institutional review board de-
termines that direct contact is necessary
and will be made in a manner that minimizes
the risk of harm, embarrassment, or other
adverse consequences to the individual.

(c) SPECIAL RULE FOR TRUSTEES OTHER
THAN ACADEMIC CENTERS OR HEALTH CARE
FAcILITIES.—If a health researcher described
in subsection (a) or (b) is not an academic
center or a health care facility, the deter-
minations required by an institutional re-
view board shall be made by such a board
that is certified by the Secretary.

(d) Use OF HEALTH INFORMATION NET-
WORK.—A health information trustee may
disclose protected health information to a
health researcher using the health informa-
tion network only if the research project sat-
isfies requirements established by the Sec-
retary for protecting the confidentiality of
information in the health information net-
work.

Subpart D—Disclosure For Judicial, Adminis-
trative, and Law Enforcement Purposes

SEC. 5221. JUDICIAL AND ADMINISTRATIVE PUR-
POSES.

A health care provider, health plan, health
oversight agency, employer, or life insurer
may disclose protected health information in
connection with litigation or proceedings to
which the individual who is the subject of
the information—

(1) is a party and in which the individual
has placed the individual’s physical or men-
tal condition in issue; or

(2) is deceased and in which the individ-
ual’s physical or mental condition is in
issue.

SEC. 5222. LAW ENFORCEMENT.

A health care provider, health plan, health
oversight agency, employer, life insurer, or
person who receives protected health infor-
mation under section 5213 may disclose pro-
tected health information to a law enforce-
ment agency (other than a health oversight
agency governed by section 5216) if the infor-
mation is requested for use—

(1) in an investigation or prosecution of a
health information trustee;

(2) in the identification of a victim or wit-
ness in a law enforcement inquiry;

(3) in connection with the investigation of
criminal activity committed against the
trustee or on premises controlled by the
trustee; or

(4) in the investigation or prosecution of
criminal activity relating to or arising from
the provision of health care or payment for
health care.

Subpart E—Disclosure Pursuant to
Government Subpoena or Warrant

SEC. 5226. GOVERNMENT SUBPOENAS AND WAR-
RANTS.

A health care provider, health plan, health
oversight agency, employer, life insurer, or
person who receives protected health infor-
mation under section 5213 shall disclose pro-
tected health information under this section
if the disclosure is pursuant to—

(1) a subpoena issued under the authority
of a grand jury;

(2) an administrative subpoena or sum-
mons or a judicial subpoena or warrant; or

(3) an administrative subpoena or sum-
mons, a judicial subpoena or warrant, or a
grand jury subpoena, and the disclosure oth-
erwise meets the conditions of section 5216,
5217, 5218, 5221, or 5222.
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SEC. 5227. ACCESS PROCEDURES FOR LAW EN-
FORCEMENT SUBPOENAS AND WAR-
RANTS.

(a) PROBABLE CAUSE REQUIREMENT.—A goVv-
ernment authority may not obtain protected
health information about an individual
under paragraph (1) or (2) of section 5226 for
use in a law enforcement inquiry unless
there is probable cause to believe that the
information is relevant to a legitimate law
enforcement inquiry being conducted by the
government authority.

(b) WARRANTS.—A government authority
that obtains protected health information
about an individual under circumstances de-
scribed in subsection (a) and pursuant to a
warrant shall, not later than 30 days after
the date the warrant was executed, serve the
individual with, or mail to the last known
address of the individual, a notice that pro-
tected health information about the individ-
ual was so obtained, together with a notice
of the individual’s right to challenge the
warrant.

(c) SUBPOENA OR SUMMONS.—Except as pro-
vided in subsection (d), a government au-
thority may not obtain protected health in-
formation about an individual under cir-
cumstances described in subsection (a) and
pursuant to a subpoena or summons unless a
copy of the subpoena or summons has been
served on the individual, if the identity of
the individual is known, on or before the
date of return of the subpoena or summons,
together with notice of the individual’s right
to challenge the subpoena or summons. If
the identity of the individual is not known
at the time the subpoena or summons is
served, the individual shall be served not
later than 30 days thereafter, with notice
that protected health information about the
individual was so obtained together with no-
tice of the individual’s right to challenge the
subpoena or summons.

(d) APPLICATION FOR DELAY.—

(1) IN GENERAL.—A government authority
may apply ex parte and under seal to an ap-
propriate court to delay serving a notice or
copy of a warrant, subpoena, or summons re-
quired under subsection (b) or (c).

(2) EX PARTE ORDER.—The court shall enter
an ex parte order delaying or extending the
delay of notice, an order prohibiting the dis-
closure of the request for, or disclosure of,
the protected health information, and an
order requiring the disclosure of the pro-
tected health information if the court finds
that—

(A) the inquiry being conducted is within
the lawful jurisdiction of the government au-
thority seeking the protected health infor-
mation;

(B) there is probable cause to believe that
the protected health information being
sought is relevant to a legitimate law en-
forcement inquiry;

(C) the government authority’s need for
the information outweighs the privacy inter-
est of the individual who is the subject of the
information; and

(D) there is reasonable ground to believe
that receipt of notice by the individual will
result in—

(i) endangering the life or physical safety
of any individual;

(i) flight from prosecution;

(iii) destruction of or tampering with evi-
dence or the information being sought;

(iv) intimidation of potential witnesses; or

(v) disclosure of the existence or nature of
a confidential law enforcement investigation
or grand jury investigation is likely to seri-
ously jeopardize such investigation.

SEC. 5228. CHALLENGE PROCEDURES FOR LAW
ENFORCEMENT WARRANTS, SUB-
POENAS, AND SUMMONS.

(a) MoTION To QUASH.—Within 15 days after

the date of service of a notice of execution or
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a copy of a warrant, subpoena, or summons

of a government authority seeking protected

health information about an individual
under paragraph (1) or (2) of section 5226, the
individual may file a motion to quash.

(b) STANDARD FOR DECISION.—The court
shall grant a motion under subsection (a) un-
less the government demonstrates that there
is probable cause to believe the protected
health information is relevant to a legiti-
mate law enforcement inquiry being con-
ducted by the government authority and the
government authority’s need for the infor-
mation outweighs the privacy interest of the
individual.

(c) ATTORNEY’S FEES.—In the case of a mo-
tion brought under subsection (a) in which
the individual has substantially prevailed,
the court may assess against the government
authority a reasonable attorney’s fee and
other litigation costs (including expert’s
fees) reasonably incurred.

(d) NO INTERLOCUTORY APPEAL.—A ruling
denying a motion to quash under this section
shall not be deemed to be a final order, and
no interlocutory appeal may be taken there-
from by the individual.

Subpart F—Disclosure Pursuant to Party

Subpoena

SEC. 5231. PARTY SUBPOENAS.

A health care provider, health plan, em-
ployer, life insurer, or person who receives
protected health information under section
5213 may disclose protected health informa-
tion under this section if the disclosure is
pursuant to a subpoena issued on behalf of a
party who has complied with the access pro-
visions of section 5232.

SEC. 5232. ACCESS PROCEDURES FOR PARTY

SUBPOENAS.

A party may not obtain protected health
information about an individual pursuant to
a subpoena unless a copy of the subpoena to-
gether with a notice of the individual’s right
to challenge the subpoena in accordance
with section 5233 has been served upon the
individual on or before the date of return of
the subpoena.

SEC. 5233. CHALLENGE PROCEDURES FOR PARTY

SUBPOENAS.

(@) MoTION To QUASH SUBPOENA.—After
service of a copy of the subpoena seeking
protected health information under section
5231, the individual who is the subject of the
protected health information may file in any
court of competent jurisdiction a motion to
quash the subpoena.

(b) STANDARD FOR DECISION.—The court
shall grant a motion under subsection (a) un-
less the respondent demonstrates that—

(1) there is reasonable ground to believe
the information is relevant to a lawsuit or
other judicial or administrative proceeding;
and

(2) the need of the respondent for the infor-
mation outweighs the privacy interest of the
individual.

(c) ATTORNEY’S FEES.—In the case of a mo-
tion brought under subsection (a) in which
the individual has substantially prevailed,
the court may assess against the respondent
a reasonable attorney’s fee and other litiga-
tion costs and expenses (including expert’s
fees) reasonably incurred.

PART 3—PROCEDURES FOR ENSURING SE-
CURITY OF PROTECTED HEALTH INFOR-
MATION
Subpart A—Establishment of Safeguards

SEC. 5236. ESTABLISHMENT OF SAFEGUARDS.

A health information trustee shall estab-
lish and maintain appropriate administra-
tive, technical, and physical safeguards to
ensure the integrity and confidentiality of
protected health information created or re-
ceived by the trustee.
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SEC. 5237. ACCOUNTING FOR DISCLOSURES.

A health information trustee shall create
and maintain, with respect to any protected
health information disclosed in exceptional
circumstances, a record of the disclosure in
accordance with regulations issued by the
Secretary.

Subpart B—Review of Protected Health
Information By Subjects of the Information
SEC. 5241. INSPECTION OF PROTECTED HEALTH

INFORMATION.

(a) IN GENERAL.—Except as provided in
subsection (b), a health care provider or
health plan shall permit an individual who is
the subject of protected health information
or the individual’s designee to inspect any
such information that the provider or plan
maintains. A health care provider or health
plan may require an individual to reimburse
the provider or plan for the cost of such in-
spection.

(b) EXCEPTIONS.—A health care provider or
health plan is not required by this section to
permit inspection or copying of protected
health information if any of the following
conditions apply:

(1) MENTAL HEALTH TREATMENT NOTES.—
The information consists of psychiatric, psy-
chological, or mental health treatment
notes, and the provider or plan determines,
based on reasonable medical judgment, that
inspection or copying of the notes would
cause sufficient harm.

(2) ENDANGERMENT TO LIFE OR SAFETY.—The
provider or plan determines that disclosure
of the information could reasonably be ex-
pected to endanger the life or physical safety
of any individual.

(3) CONFIDENTIAL SOURCE.—The information
identifies or could reasonably lead to the
identification of a person (other than a
health care provider) who provided informa-
tion under a promise of confidentiality to a
health care provider concerning the individ-
ual who is the subject of the information.

(4) ADMINISTRATIVE PURPOSES.—The infor-
mation is used by the provider or plan solely
for administrative purposes and not in the
provision of health care to the individual
who is the subject of the information.

(c) DEADLINE.—A health care provider or
health plan shall comply with or deny (with
a statement of the reasons for such denial) a
request for inspection or copying of pro-
tected health information under this section
within the 30-day period beginning on the
date on which the provider or plan receives
the request.

SEC. 5242. AMENDMENT OF PROTECTED HEALTH
INFORMATION.

A health care provider or health plan shall,
within 45 days after receiving a written re-
quest to correct or amend protected health
information from the individual who is the
subject of the information—

(1) correct or amend such information; or

(2) provide the individual with a statement
of the reasons for refusing to correct or
amend such information and include a copy
of such statement in the provider’s or plan’s
records.

SEC. 5243. NOTICE OF INFORMATION PRACTICES.

A health care provider or health plan shall
provide written notice of the provider’s or
plan’s information practices, including no-
tice of individual rights with respect to pro-
tected health information.

Subpart C—Standards for Electronic
Disclosures
SEC. 5246. STANDARDS FOR ELECTRONIC DIS-
CLOSURES.

The Secretary shall promulgate standards
for disclosing protected health information
in accordance with this subtitle in electronic
form.
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PART 4—SANCTIONS

Subpart A—No Sanctions for Permissible
Actions
SEC. 5251. NO LIABILITY FOR PERMISSIBLE DIS-
CLOSURES.

A health information trustee who makes a
disclosure of protected health information
about an individual that is permitted by this
subtitle shall not be liable to the individual
for the disclosure under common law and
shall not be subject to criminal prosecution
under this subtitle.

Subpart B—Civil Sanctions
SEC. 5256. CIVIL PENALTY.

(@) VIOLATION.—ANy health information
trustee who the Secretary determines has
substantially and materially failed to com-
ply with this subtitle shall be subject, in ad-
dition to any other penalties that may be
prescribed by law, to a civil penalty of not
more than $10,000 for each such violation.

(b) PROCEDURES FOR IMPOSITION OF PEN-
ALTIES.—Section 1128A of the Social Security
Act, other than subsections (a) and (b) and
the second sentence of subsection (f) of that
section, shall apply to the imposition of a
civil monetary penalty under this section in
the same manner as such provisions apply
with respect to the imposition of a penalty
under section 1128A of such Act.

SEC. 5257. CIVIL ACTION.

(@) IN GENERAL.—AnN individual who is ag-
grieved by negligent conduct in violation of
this subtitle may bring a civil action to re-
cover—

(1) the greater of actual damages or lig-
uidated damages of $5,000, not to exceed
$50,000;

(2) punitive damages;

(3) a reasonable attorney’s fee and expenses
of litigation;

(4) costs of litigation; and

(5) such preliminary and equitable relief as
the court determines to be appropriate.

(b) LimiITATION.—NO action may be com-
menced under this section more than 3 years
after the date on which the violation was or
should reasonably have been discovered.

Subpart C—Criminal Sanctions
SEC. 5261. WRONGFUL DISCLOSURE OF PRO-
TECTED HEALTH INFORMATION.

(a) OFFENSE.—A person who knowingly—

(1) obtains protected health information
relating to an individual in violation of this
subtitle; or

(2) discloses protected health information
to another person in violation of this sub-
title,

shall be punished as provided in subsection
(b).

(b) PENALTIES.—A person described in sub-
section (a) shall—

(1) be fined not more than $50,000, impris-
oned not more than 1 year, or both;

(2) if the offense is committed under false
pretenses, be fined not more than $100,000,
imprisoned not more than 5 years, or both;
and

(3) if the offense is committed with intent
to sell, transfer, or use protected health in-
formation for commercial advantage, per-
sonal gain, or malicious harm, fined not
more than $250,000, imprisoned not more
than 10 years, or both.

PART 5—ADMINISTRATIVE PROVISIONS
SEC. 5266. RELATIONSHIP TO OTHER LAWS.

(a) STATE LAwW.—EXxcept as provided in sub-
sections (b), (c), and (d), this subtitle pre-
empts State law.

(b) LAWS RELATING TO PUBLIC OR MENTAL
HEALTH.—Nothing in this subtitle shall be
construed to preempt or operate to the ex-
clusion of any State law relating to public
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health or mental health that prevents or reg-
ulates disclosure of protected health infor-
mation otherwise allowed under this sub-
title.

(c) PRIVILEGES.—Nothing in this subtitle is
intended to preempt or modify State com-
mon or statutory law to the extent such law
concerns a privilege of a witness or person in
a court of the State. This subtitle does not
supersede or modify Federal common or
statutory law to the extent such law con-
cerns a privilege of a witness or person in a
court of the United States. Authorizations
pursuant to section 5207 shall not be con-
strued as a waiver of any such privilege.

(d) CERTAIN DUTIES UNDER STATE OR FED-
ERAL LAw.—This subtitle shall not be con-
strued to preempt, supersede, or modify the
operation of—

(1) any law that provides for the reporting
of vital statistics such as birth or death in-
formation;

(2) any law requiring the reporting of abuse
or neglect information about any individual;

(3) subpart Il of part E of title XXVI of the
Public Health Service Act (relating to notifi-
cations of emergency response employees of
possible exposure to infectious diseases); or

(4) any Federal law or regulation governing
confidentiality of alcohol and drug patient
records.

SEC. 5267. RIGHTS OF INCOMPETENTS.

(a) EFFECT OF DECLARATION OF INCOM-
PETENCE.—EXxcept as provided in section 5268,
if an individual has been declared to be in-
competent by a court of competent jurisdic-
tion, the rights of the individual under this
subtitle shall be exercised and discharged in
the best interests of the individual through
the individual’s representative.

(b) No CourT DECLARATION.—EXcept as pro-
vided in section 5268, if a health care pro-
vider determines that an individual, who has
not been declared to be incompetent by a
court of competent jurisdiction, suffers from
a medical condition that prevents the indi-
vidual from acting knowingly or effectively
on the individual’s own behalf, the right of
the individual to authorize disclosure may be
exercised and discharged in the best interest
of the individual by the individual’s rep-
resentative.

SEC. 5268. EXERCISE OF RIGHTS.

(a) INDIVIDUALS WHO ARE 18 OR LEGALLY
CAPABLE.—In the case of an individual—

(1) who is 18 years of age or older, all rights
of the individual shall be exercised by the in-
dividual; or

(2) who, acting alone, has the legal right,
as determined by State law, to apply for and
obtain a type of medical examination, care,
or treatment and who has sought such exam-
ination, care, or treatment, the individual
shall exercise all rights of an individual
under this subtitle with respect to protected
health information relating to such exam-
ination, care, or treatment.

(b) INDIVIDUALS UNDER 18.—Except as pro-
vided in subsection (a)(2), in the case of an
individual who is—

(1) under 14 years of age, all the individ-
ual’s rights under this subtitle shall be exer-
cised through the parent or legal guardian of
the individual; or

(2) 14, 15, 16, or 17 years of age, the rights
of inspection and amendment, and the right
to authorize disclosure of protected health
information of the individual may be exer-
cised either by the individual or by the par-
ent or legal guardian of the individual.

Subtitle D—Health Care Fraud Prevention

SEC. 5301. SHORT TITLE.
This title may be cited as the ‘“Health Care
Fraud Prevention Act of 1995,
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PART A—ALL-PAYER FRAUD AND ABUSE
CONTROL PROGRAM
SEC. 5311. ALL-PAYER FRAUD AND ABUSE CON-
TROL PROGRAM.

(a) ESTABLISHMENT OF PROGRAM.—

(1) IN GENERAL.—Not later than January 1,
1996, the Secretary of Health and Human
Services (in this title referred to as the
““‘Secretary’’), acting through the Office of
the Inspector General of the Department of
Health and Human Services, and the Attor-
ney General shall establish a program—

(A) to coordinate Federal, State, and local
law enforcement programs to control fraud
and abuse with respect to the delivery of and
payment for health care in the United
States,

(B) to conduct investigations, audits, eval-
uations, and inspections relating to the de-
livery of and payment for health care in the
United States,

(C) to facilitate the enforcement of the
provisions of sections 1128, 1128A, and 1128B
of the Social Security Act and other statutes
applicable to health care fraud and abuse,
and

(D) to provide for the modification and es-
tablishment of safe harbors and to issue in-
terpretative rulings and special fraud alerts
pursuant to section 5313.

(2) COORDINATION WITH HEALTH PLANS.—INn
carrying out the program established under
paragraph (1), the Secretary and the Attor-
ney General shall consult with, and arrange
for the sharing of data with representatives
of health plans.

(3) REGULATIONS.—

(A) IN GENERAL.—The Secretary and the
Attorney General shall by regulation estab-
lish standards to carry out the program
under paragraph (1).

(B) INFORMATION STANDARDS.—

(i) IN GENERAL.—Such standards shall in-
clude standards relating to the furnishing of
information by health plans, providers, and
others to enable the Secretary and the At-
torney General to carry out the program (in-
cluding coordination with health plans under
paragraph (2)).

(ii) CONFIDENTIALITY.—Such  standards
shall include procedures to assure that such
information is provided and utilized in a
manner that appropriately protects the con-
fidentiality of the information and the pri-
vacy of individuals receiving health care
services and items.

(iil) QUALIFIED IMMUNITY FOR PROVIDING IN-
FORMATION.—The provisions of section 1157(a)
of the Social Security Act (relating to limi-
tation on liability) shall apply to a person
providing information to the Secretary or
the Attorney General in conjunction with
their performance of duties under this sec-
tion.

(C) DISCLOSURE OF OWNERSHIP
TION.—

(i) IN GENERAL.—Such standards shall in-
clude standards relating to the disclosure of
ownership information described in clause
(ii) by any entity providing health care serv-
ices and items.

(ii) OWNERSHIP INFORMATION DESCRIBED.—
The ownership information described in this
clause includes—

(1) a description of such items and services
provided by such entity;

(1) the names and unique physician identi-
fication numbers of all physicians with a fi-
nancial relationship (as defined in section
1877(a)(2) of the Social Security Act) with
such entity;

(111) the names of all other individuals
with such an ownership or investment inter-
est in such entity; and

(V) any other ownership and related infor-
mation required to be disclosed by such en-
tity under section 1124 or section 1124A of the
Social Security Act, except that the Sec-
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retary shall establish procedures under
which the information required to be submit-
ted under this subclause will be reduced with
respect to health care provider entities that
the Secretary determines will be unduly bur-
dened if such entities are required to comply
fully with this subclause.

(4) AUTHORIZATION OF APPROPRIATIONS FOR
INVESTIGATORS AND OTHER PERSONNEL.—IN
addition to any other amounts authorized to
be appropriated to the Secretary, the Attor-
ney General, the Director of the Federal Bu-
reau of Investigation, and the Inspectors
General of the Departments of Defense,
Labor, and Veterans Affairs and of the Office
of Personnel Management, for health care
anti-fraud and abuse activities for a fiscal
year, there are authorized to be appropriated
additional amounts, from the Health Care
Fraud and Abuse Account described in sub-
section (b), as may be necessary to enable
the Secretary, the Attorney General, and
such Inspectors General to conduct inves-
tigations and audits of allegations of health
care fraud and abuse and otherwise carry out
the program established under paragraph (1)
in a fiscal year.

(5) ENSURING ACCESS TO DOCUMENTATION.—
The Inspector General of the Department of
Health and Human Services is authorized to
exercise the authority described in para-
graphs (4) and (5) of section 6 of the Inspector
General Act of 1978 (relating to subpoenas
and administration of oaths) with respect to
the activities under the all-payer fraud and
abuse control program established under this
subsection to the same extent as such In-
spector General may exercise such authori-
ties to perform the functions assigned by
such Act.

(6) AUTHORITY OF INSPECTOR GENERAL.—
Nothing in this Act shall be construed to di-
minish the authority of any Inspector Gen-
eral, including such authority as provided in
the Inspector General Act of 1978.

(7) HEALTH PLAN DEFINED.—For the pur-
poses of this subsection, the term ‘‘health
plan’ shall have the meaning given such
term in section 1128(i) of the Social Security
Act.

(b) HEALTH CARE FRAUD AND ABUSE CON-
TROL ACCOUNT.—

(1) ESTABLISHMENT.—

(A) IN GENERAL.—There is hereby estab-
lished an account to be known as the
““Health Care Fraud and Abuse Control Ac-
count” (in this section referred to as the
“Anti-Fraud Account’). The Anti-Fraud Ac-
count shall consist of—

(i) such gifts and bequests as may be made
as provided in subparagraph (B);

(ii) such amounts as may be deposited in
the Anti-Fraud Account as provided in sub-
section (a)(4), sections 5311(b) and 5312(b),
and title XI of the Social Security Act; and

(iii) such amounts as are transferred to the
Anti-Fraud Account under subparagraph (C).

(B) AUTHORIZATION TO ACCEPT GIFTS.—The
Anti-Fraud Account is authorized to accept
on behalf of the United States money gifts
and bequests made unconditionally to the
Anti-Fraud Account, for the benefit of the
Anti-Fraud Account or any activity financed
through the Anti-Fraud Account.

(C) TRANSFER OF AMOUNTS.—

(i) IN GENERAL.—The Secretary of the
Treasury shall transfer to the Anti-Fraud
Account an amount equal to the sum of the
following:

(I) Criminal fines imposed in cases involv-
ing a Federal health care offense (as defined
in section 982(a)(6)(B) of title 18, United
States Code).

(ii) Administrative penalties and assess-
ments imposed under titles XI, XVIII, and
XIX of the Social Security Act (except as
otherwise provided by law).
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(iii) Amounts resulting from the forfeiture
of property by reason of a Federal health
care offense.

(iv) Penalties and damages imposed under
the False Claims Act (31 U.S.C. 3729 et seq.),
in cases involving claims related to the pro-
vision of health care items and services
(other than funds awarded to a relator or for
restitution).

(2) USE OF FUNDS.—

(A) IN GENERAL.—Amounts in the Anti-
Fraud Account shall be available to carry
out the health care fraud and abuse control
program established under subsection (a) (in-
cluding the administration of the program),
and may be used to cover costs incurred in
operating the program, including costs (in-
cluding equipment, salaries and benefits, and
travel and training) of—

(i) prosecuting health care matters
(through criminal, civil, and administrative
proceedings);

(ii) investigations;

(iii) financial and performance audits of
health care programs and operations;

(iv) inspections and other evaluations; and

(v) provider and consumer education re-
garding compliance with the provisions of
this part.

(B) FUNDS USED TO SUPPLEMENT AGENCY AP-
PROPRIATIONS.—It is intended that disburse-
ments made from the Anti-Fraud Account to
any Federal agency be used to increase and
not supplant the recipient agency’s appro-
priated operating budget.

(3) ANNUAL REPORT.—The Secretary and
the Attorney General shall submit jointly an
annual report to Congress on the amount of
revenue which is generated and disbursed by
the Anti-Fraud Account in each fiscal year.

(4) USE OF FUNDS BY INSPECTOR GENERAL.—

(A) REIMBURSEMENTS FOR INVESTIGA-
TIONS.—The Inspector General is authorized
to receive and retain for current use reim-
bursement for the costs of conducting inves-
tigations, when such restitution is ordered
by a court, voluntarily agreed to by the
payer, or otherwise.

(B) CREDITING.—Funds received by the In-
spector General or the Inspectors General of
the Departments of Defense, Labor, and Vet-
erans Affairs and of the Office of Personnel
Management, as reimbursement for costs of
conducting investigations shall be deposited
to the credit of the appropriation from which
initially paid, or to appropriations for simi-
lar purposes currently available at the time
of deposit, and shall remain available for ob-
ligation for 1 year from the date of their de-
posit.

SEC. 5312. APPLICATION OF CERTAIN FEDERAL
HEALTH ANTI-FRAUD AND ABUSE
SANCTIONS TO FRAUD AND ABUSE
AGAINST ANY HEALTH PLAN.

(a) CRIMES.—

(1) SoCIAL SECURITY ACT.—Section 1128B of
the Social Security Act (42 U.S.C. 1320a-7b)
is amended as follows:

(A) In the heading, by adding at the end
the following: ““OR HEALTH PLANS”’.

(B) In subsection (a)(1)—

(i) by striking ““title XVIII or’” and insert-
ing “title XVIII,”’, and

(ii) by adding at the end the following: ‘‘or
a health plan (as defined in section 1128(i)),”.

(C) In subsection (a)(5), by striking “‘title
XVIIl or a State health care program’ and
inserting ‘“‘title XVIII, a State health care
program, or a health plan’.

(D) In the second sentence of subsection
(@—

(i) by inserting after ‘‘title XIX’ the fol-
lowing: “‘or a health plan’’, and

(ii) by inserting after ‘“the State” the fol-
lowing: ‘‘or the plan’.

(2) IDENTIFICATION OF COMMUNITY SERVICE
OPPORTUNITIES.—Section 1128B of such Act
(42 U.S.C. 1320a-7b) is further amended by
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adding at the end the following new sub-
section:

““(f) The Secretary may—

““(1) in consultation with State and local
health care officials, identify opportunities
for the satisfaction of community service ob-
ligations that a court may impose upon the
conviction of an offense under this section,
and

““(2) make information concerning such op-
portunities available to Federal and State
law enforcement officers and State and local
health care officials.”.

(b) HEALTH PLAN DEFINED.—Section 1128 of
the Social Security Act (42 U.S.C. 1320a-7) is
amended by redesignating subsection (i) as
subsection (j) and by inserting after sub-
section (h) the following new subsection:

‘(i) HEALTH PLAN DEFINED.—FoOr purposes
of sections 1128A and 1128B, the term ‘health
plan’ means a plan that provides health ben-
efits, whether through directly, through in-
surance, or otherwise, and includes a policy
of health insurance, a contract of a service
benefit organization, or a membership agree-
ment with a health maintenance organiza-
tion or other prepaid health plan, and also
includes an employee welfare benefit plan or
a multiple employer welfare plan (as such
terms are defined in section 3 of the Em-
ployee Retirement Income Security Act of
1974).”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
January 1, 1996.

SEC. 5313. HEALTH CARE FRAUD AND ABUSE
GUIDANCE.

(a) SOLICITATION AND PUBLICATION OF MoDI-
FICATIONS TO EXISTING SAFE HARBORS AND
NEw SAFE HARBORS.—

(1) IN GENERAL.—

(A) SOLICITATION OF PROPOSALS FOR SAFE
HARBORS.—Not later than January 1, 1996,
and not less than annually thereafter, the
Secretary shall publish a notice in the Fed-
eral Register soliciting proposals, which will
be accepted during a 60-day period, for—

(i) modifications to existing safe harbors
issued pursuant to section 14(a) of the Medi-
care and Medicaid Patient and Program Pro-
tection Act of 1987 (42 U.S.C. 1320a-7b note);

(ii) additional safe harbors specifying pay-
ment practices that shall not be treated as a
criminal offense under section 1128B(b) of the
Social Security Act the (42 U.S.C. 1320a-
7b(b)) and shall not serve as the basis for an
exclusion under section 1128(b)(7) of such Act
(42 U.S.C. 1320a-7(b)(7));

(iii) interpretive rulings to be issued pursu-
ant to subsection (b); and

(iv) special fraud alerts to be issued pursu-
ant to subsection (c).

(B) PUBLICATION OF PROPOSED MODIFICA-
TIONS AND PROPOSED ADDITIONAL STATE HAR-
BORS.—After considering the proposals de-
scribed in clauses (i) and (ii) of subparagraph
(A), the Secretary, in consultation with the
Attorney General, shall publish in the Fed-
eral Register proposed modifications to ex-
isting safe harbors and proposed additional
safe harbors, if appropriate, with a 60-day
comment period. After considering any pub-
lic comments received during this period,
the Secretary shall issue final rules modify-
ing the existing safe harbors and establish-
ing new safe harbors, as appropriate.

(C) REPORT.—The Inspector General of the
Department of Health and Human Services
(hereafter in this section referred to as the
“Inspector General’’) shall, in an annual re-
port to Congress or as part of the year-end
semiannual report required by section 5 of
the Inspector General Act of 1978 (5 U.S.C.
App.), describe the proposals received under
clauses (i) and (ii) of subparagraph (A) and
explain which proposals were included in the
publication described in subparagraph (B),
which proposals were not included in that
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publication, and the reasons for the rejection
of the proposals that were not included.

(2) CRITERIA FOR MODIFYING AND ESTABLISH-
ING SAFE HARBORS.—In modifying and estab-
lishing safe harbors under paragraph (1)(B),
the Secretary may consider the extent to
which providing a safe harbor for the speci-
fied payment practice may result in any of
the following:

(A) An increase or decrease in access to
health care services.

(B) An increase or decrease in the quality
of health care services.

(C) An increase or decrease in patient free-
dom of choice among health care providers.

(D) An increase or decrease in competition
among health care providers.

(E) An increase or decrease in the ability
of health care facilities to provide services in
medically underserved areas or to medically
underserved populations.

(F) An increase or decrease in the cost to
Government health care programs.

(G) An increase or decrease in the poten-
tial overutilization of health care services.

(H) The existence or nonexistence of any
potential financial benefit to a health care
professional or provider which may vary
based on their decisions of—

(i) whether to order a health care item or
service; or

(ii) whether to arrange for a referral of
health care items or services to a particular
practitioner or provider.

(1) Any other factors the Secretary deems
appropriate in the interest of preventing
fraud and abuse in Government health care
programs.

(b) INTERPRETIVE RULINGS.—

(1) IN GENERAL.—

(A) REQUEST FOR INTERPRETIVE RULING.—
Any person may present, at any time, a re-
quest to the Inspector General for a state-
ment of the Inspector General’s current in-
terpretation of the meaning of a specific as-
pect of the application of sections 1128A and
1128B of the Social Security Act (hereafter in
this section referred to as an ‘“‘interpretive
ruling”).

(B) ISSUANCE AND EFFECT OF INTERPRETIVE
RULING.—

(i) IN GENERAL.—If appropriate, the Inspec-
tor General shall in consultation with the
Attorney General, issue an interpretive rul-
ing in response to a request described in sub-
paragraph (A). Interpretive rulings shall not
have the force of law and shall be treated as
an interpretive rule within the meaning of
section 553(b) of title 5, United States Code.
All interpretive rulings issued pursuant to
this provision shall be published in the Fed-
eral Register or otherwise made available for
public inspection.

(ii) REASONS FOR DENIAL.—If the Inspector
General does not issue an interpretive ruling
in response to a request described in sub-
paragraph (A), the Inspector General shall
notify the requesting party of such decision
and shall identify the reasons for such deci-
sion.

(2) CRITERIA FOR INTERPRETIVE RULINGS.—

(A) IN GENERAL.—INn determining whether
to issue an interpretive ruling under para-
graph (1)(B), the Inspector General may con-
sider—

(i) whether and to what extent the request
identifies an ambiguity within the language
of the statute, the existing safe harbors, or
previous interpretive rulings; and

(ii) whether the subject of the requested in-
terpretive ruling can be adequately ad-
dressed by interpretation of the language of
the statute, the existing safe harbor rules, or
previous interpretive rulings, or whether the
request would require a substantive ruling
not authorized under this subsection.
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(B) NO RULINGS ON FACTUAL ISSUES.—The
Inspector General shall not give an interpre-
tive ruling on any factual issue, including
the intent of the parties or the fair market
value of particular leased space or equip-
ment.

(c) SPECIAL FRAUD ALERTS.—

(1) IN GENERAL.—

(A) REQUEST FOR SPECIAL FRAUD ALERTS.—
Any person may present, at any time, a re-
quest to the Inspector General for a notice
which informs the public of practices which
the Inspector General considers to be suspect
or of particular concern under section
1128B(b) of the Social Security Act (42 U.S.C.
1320a-7b(b)) (hereafter in this subsection re-
ferred to as a ‘‘special fraud alert’).

(B) ISSUANCE AND PUBLICATION OF SPECIAL
FRAUD ALERTS.—Upon receipt of a request de-
scribed in subparagraph (A), the Inspector
General shall investigate the subject matter
of the request to determine whether a special
fraud alert should be issued. If appropriate,
the Inspector General shall in consultation
with the Attorney General, issue a special
fraud alert in response to the request. All
special fraud alerts issued pursuant to this
subparagraph shall be published in the Fed-
eral Register.

(2) CRITERIA FOR SPECIAL FRAUD ALERTS.—
In determining whether to issue a special
fraud alert upon a request described in para-
graph (1), the Inspector General may con-
sider—

(A) whether and to what extent the prac-
tices that would be identified in the special
fraud alert may result in any of the con-
sequences described in subsection (a)(2); and

(B) the volume and frequency of the con-
duct that would be identified in the special
fraud alert.

SEC. 5314. REPORTING OF FRAUDULENT ACTIONS
UNDER MEDICARE.

Not later than 1 year after the date of the
enactment of this Act, the Secretary shall
establish a program through which individ-
uals entitled to benefits under the medicare
program may report to the Secretary on a
confidential basis (at the individual’s re-
quest) instances of suspected fraudulent ac-
tions arising under the program by providers
of items and services under the program.

PART B—REVISIONS TO CURRENT
SANCTIONS FOR FRAUD AND ABUSE
SEC. 5321. MANDATORY EXCLUSION FROM PAR-

TICIPATION IN MEDICARE AND
STATE HEALTH CARE PROGRAMS.

(a) INDIVIDUAL CONVICTED OF FELONY RE-
LATING TO FRAUD.—

(1) IN GENERAL.—Section 1128(a) of the So-
cial Security Act (42 U.S.C. 1320a-7(a)) is
amended by adding at the end the following
new paragraph:

““(3) FELONY CONVICTION RELATING TO
FRAUD.—AnNy individual or entity that has
been convicted after the date of the enact-
ment of the Health Care Fraud Prevention
Act of 1995, under Federal or State law, in
connection with the delivery of a health care
item or service or with respect to any act or
omission in a program (other than those spe-
cifically described in paragraph (1)) operated
by or financed in whole or in part by any
Federal, State, or local government agency,
of a criminal offense consisting of a felony
relating to fraud, theft, embezzlement,
breach of fiduciary responsibility, or other
financial misconduct.”.

(@3] CONFORMING AMENDMENT.—Section
1128(b)(1) of such Act (42 U.S.C. 1320a-7(b)(1))
is amended—

(A) in the heading, by striking ‘“‘Convic-
TION”” and inserting ‘“MISDEMEANOR CONVIC-
TION™’; and

(B) by striking ‘“‘criminal offense’” and in-
serting ‘“‘criminal offense consisting of a mis-
demeanor”.
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(b) INDIVIDUAL CONVICTED OF FELONY RE-
LATING TO CONTROLLED SUBSTANCE.—

(1) IN GENERAL.—Section 1128(a) of the So-
cial Security Act (42 U.S.C. 1320a-7(a)), as
amended by subsection (a), is amended by
adding at the end the following new para-
graph:

‘“(4) FELONY CONVICTION RELATING TO CON-
TROLLED SUBSTANCE.—AnNy individual or en-
tity that has been convicted after the date of
the enactment of the Health Care Fraud Pre-
vention Act of 1995, under Federal or State
law, of a criminal offense consisting of a fel-
ony relating to the unlawful manufacture,
distribution, prescription, or dispensing of a
controlled substance.”.

(@3) CONFORMING AMENDMENT.—Section
1128(b)(3) of such Act (42 U.S.C. 1320a-7(b)(3))
is amended—

(A) in the heading, by striking ‘“‘CoNvicC-
TION” and inserting ‘“MISDEMEANOR CONVIC-
TION™’; and

(B) by striking ‘“‘criminal offense’ and in-
serting ‘‘criminal offense consisting of a mis-
demeanor”’.

SEC. 5322. ESTABLISHMENT OF MINIMUM PERIOD
OF EXCLUSION FOR CERTAIN INDI-
VIDUALS AND ENTITIES SUBJECT TO
PERMISSIVE EXCLUSION FROM MED-
ICARE AND STATE HEALTH CARE
PROGRAMS.

Section 1128(c)(3) of the Social Security
Act (42 U.S.C. 1320a-7(c)(3)) is amended by
adding at the end the following new subpara-
graphs:

‘(D) In the case of an exclusion of an indi-
vidual or entity under paragraph (1), (2), or
(3) of subsection (b), the period of the exclu-
sion shall be 3 years, unless the Secretary
determines in accordance with published reg-
ulations that a shorter period is appropriate
because of mitigating circumstances or that
a longer period is appropriate because of ag-
gravating circumstances.

“(E) In the case of an exclusion of an indi-
vidual or entity under subsection (b)(4) or
(b)(5), the period of the exclusion shall not be
less than the period during which the indi-
vidual’s or entity’s license to provide health
care is revoked, suspended, or surrendered,
or the individual or the entity is excluded or
suspended from a Federal or State health
care program.

“(F) In the case of an exclusion of an indi-
vidual or entity under subsection (b)(6)(B),
the period of the exclusion shall be not less
than 1 year.”.

SEC. 5323. PERMISSIVE EXCLUSION OF INDIVID-
UALS WITH OWNERSHIP OR CON-
TROL INTEREST IN SANCTIONED EN-
TITIES.

Section 1128(b) of the Social Security Act
(42 U.S.C. 1320a-7(b)) is amended by adding at
the end the following new paragraph:

‘“(15) INDIVIDUALS CONTROLLING A SANC-
TIONED ENTITY.—AnNYy individual who has a di-
rect or indirect ownership or control interest
of 5 percent or more, or an ownership or con-
trol interest (as defined in section 1124(a)(3))
in, or who is an officer, director, agent, or
managing employee (as defined in section
1126(b)) of, an entity—

““(A) that has been convicted of any offense
described in subsection (a) or in paragraph
(1), (2), or (3) of this subsection;

““(B) against which a civil monetary pen-
alty has been assessed under section 1128A;
or

““(C) that has been excluded from participa-
tion under a program under title XVIII or
under a State health care program.”.

SEC. 5324. SANCTIONS AGAINST PRACTITIONERS
AND PERSONS FOR FAILURE TO
COMPLY WITH STATUTORY OBLIGA-
TIONS.

(&) MINIMUM PERIOD OF EXCLUSION FOR
PRACTITIONERS AND PERSONS FAILING To
MEET STATUTORY OBLIGATIONS.—
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(1) IN GENERAL.—The second sentence of
section 1156(b)(1) of the Social Security Act
(42 U.S.C. 1320c-5(b)(1)) is amended by strik-
ing ‘“may prescribe)” and inserting ‘“‘may
prescribe, except that such period may not
be less than 1 year)”.

) CONFORMING AMENDMENT.—Section
1156(b)(2) of such Act (42 U.S.C. 1320c-5(b)(2))
is amended by striking ‘“‘shall remain”’ and
inserting ‘“‘shall (subject to the minimum pe-
riod specified in the second sentence of para-
graph (1)) remain’’.

(b) REPEAL OF ‘“‘UNWILLING OR UNABLE”
CONDITION FOR IMPOSITION OF SANCTION.—
Section 1156(b)(1) of the Social Security Act
(42 U.S.C. 1320c-5(b)(1)) is amended—

(1) in the second sentence, by striking ‘“‘and
determines’” and all that follows through
““such obligations,”’; and

(2) by striking the third sentence.

SEC. 5325. INTERMEDIATE SANCTIONS FOR MEDI-
CARE HEALTH MAINTENANCE ORGA-
NIZATIONS.

(a) APPLICATION OF INTERMEDIATE SANC-
TIONS FOR ANY PROGRAM VIOLATIONS.—

(1) IN GENERAL.—Section 1876(i)(1) of the
Social Security Act (42 U.S.C. 1395mm(i)(1))
is amended by striking ‘“‘the Secretary may
terminate’ and all that follows and inserting
the following: ““in accordance with proce-
dures established under paragraph (9), the
Secretary may at any time terminate any
such contract or may impose the intermedi-
ate sanctions described in paragraph (6)(B) or
(6)(C) (whichever is applicable) on the eligi-
ble organization if the Secretary determines
that the organization—

“(A) has failed substantially to carry out
the contract;

““(B) is carrying out the contract in a man-
ner inconsistent with the efficient and effec-
tive administration of this section; or

““(C) no longer substantially meets the ap-
plicable conditions of subsections (b), (c), (e),
and (f).”.

(2) OTHER INTERMEDIATE SANCTIONS FOR
MISCELLANEOUS PROGRAM VIOLATIONS.—Sec-
tion 1876(i)(6) of such Act (42 U.S.C.
1395mm(i)(6)) is amended by adding at the
end the following new subparagraph:

“(C) In the case of an eligible organization
for which the Secretary makes a determina-
tion under paragraph (1) the basis of which is
not described in subparagraph (A), the Sec-
retary may apply the following intermediate
sanctions:

““(i) Civil money penalties of not more than
$25,000 for each determination under para-
graph (1) if the deficiency that is the basis of
the determination has directly adversely af-
fected (or has the substantial likelihood of
adversely affecting) an individual covered
under the organization’s contract.

“(if) Civil money penalties of not more
than $10,000 for each week beginning after
the initiation of procedures by the Secretary
under paragraph (9) during which the defi-
ciency that is the basis of a determination
under paragraph (1) exists.

““(iii) Suspension of enrollment of individ-
uals under this section after the date the
Secretary notifies the organization of a de-
termination under paragraph (1) and until
the Secretary is satisfied that the deficiency
that is the basis for the determination has
been corrected and is not likely to recur.”’.

(3) PROCEDURES FOR IMPOSING SANCTIONS.—
Section 1876(i) of such Act (42 U.S.C.
1395mm(i)) is amended by adding at the end
the following new paragraph:

“(9) The Secretary may terminate a con-
tract with an eligible organization under
this section or may impose the intermediate
sanctions described in paragraph (6) on the
organization in accordance with formal in-
vestigation and compliance procedures es-
tablished by the Secretary under which—
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“(A) the Secretary provides the organiza-
tion with the opportunity to develop and im-
plement a corrective action plan to correct
the deficiencies that were the basis of the
Secretary’s determination under paragraph
(2);

“(B) in deciding whether to impose sanc-
tions, the Secretary considers aggravating
factors such as whether an entity has a his-
tory of deficiencies or has not taken action
to correct deficiencies the Secretary has
brought to their attention;

““(C) there are no unreasonable or unneces-
sary delays between the finding of a defi-
ciency and the imposition of sanctions; and

‘(D) the Secretary provides the organiza-
tion with reasonable notice and opportunity
for hearing (including the right to appeal an
initial decision) before imposing any sanc-
tion or terminating the contract.”.

(4) CONFORMING AMENDMENTS.—Section
1876(i)(6)(B) of such Act (42 U.S.C.
1395mm(i)(6)(B)) is amended by striking the
second sentence.

(b) AGREEMENTS WITH PEER REVIEW ORGA-
NIZATIONS.—

(1) REQUIREMENT FOR WRITTEN AGREE-
MENT.—Section 1876(i)(7)(A) of the Social Se-
curity Act (42 U.S.C. 1395mm(i)(7)(A)) is
amended by striking ‘“‘an agreement’” and in-
serting ‘‘a written agreement’’.

(2) DEVELOPMENT OF MODEL AGREEMENT.—
Not later than July 1, 1996, the Secretary
shall develop a model of the agreement that
an eligible organization with a risk-sharing
contract under section 1876 of the Social Se-
curity Act must enter into with an entity
providing peer review services with respect
to services provided by the organization
under section 1876(i)(7)(A) of such Act.

(3) REPORT BY GAO.—

(A) STuDY.—The Comptroller General of
the United States shall conduct a study of
the costs incurred by eligible organizations
with risk-sharing contracts under section
1876(b) of such Act of complying with the re-
quirement of entering into a written agree-
ment with an entity providing peer review
services with respect to services provided by
the organization, together with an analysis
of how information generated by such enti-
ties is used by the Secretary to assess the
quality of services provided by such eligible
organizations.

(B) REPORT TO CONGRESS.—Not later than
July 1, 1998, the Comptroller General shall
submit a report to the Committee on Ways
and Means and the Committee on Energy
and Commerce of the House of Representa-
tives and the Committee on Finance and the
Special Committee on Aging of the Senate
on the study conducted under subparagraph
(A).

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to contract years beginning on or after Janu-
ary 1, 1996.

SEC. 5326. EFFECTIVE DATE.

The amendments made by this part shall

take effect January 1, 1996.
PART C—ADMINISTRATIVE AND
MISCELLANEOUS PROVISIONS
SEC. 5331. ESTABLISHMENT OF THE HEALTH
CARE FRAUD AND ABUSE DATA COL-
LECTION PROGRAM.

(a) GENERAL PURPOSE.—Not later than Jan-
uary 1, 1996, the Secretary shall establish a
national health care fraud and abuse data
collection program for the reporting of final
adverse actions (not including settlements in
which no findings of liability have been
made) against health care providers, suppli-
ers, or practitioners as required by sub-
section (b), with access as set forth in sub-
section (c).

(b) REPORTING OF INFORMATION.—

(1) IN GENERAL.—Each government agency
and health plan shall report any final ad-
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verse action (not including settlements in
which no findings of liability have been
made) taken against a health care provider,
supplier, or practitioner.

(2) INFORMATION TO BE REPORTED.—The in-
formation to be reported under paragraph (1)
includes:

(A) The name of any health care provider,
supplier, or practitioner who is the subject of
a final adverse action.

(B) The name (if known) of any health care
entity with which a health care provider,
supplier, or practitioner is affiliated or asso-
ciated.

(C) The nature of the final adverse action.

(D) A description of the acts or omissions
and injuries upon which the final adverse ac-
tion was based, and such other information
as the Secretary determines by regulation is
required for appropriate interpretation of in-
formation reported under this section.

(3) CONFIDENTIALITY.—In determining what
information is required, the Secretary shall
include procedures to assure that the privacy
of individuals receiving health care services
is appropriately protected.

(4) TIMING AND FORM OF REPORTING.—The
information required to be reported under
this subsection shall be reported regularly
(but not less often than monthly) and in such
form and manner as the Secretary pre-
scribes. Such information shall first be re-
quired to be reported on a date specified by
the Secretary.

(5) To wHOM REPORTED.—The information
required to be reported under this subsection
shall be reported to the Secretary.

(c) DISCLOSURE AND CORRECTION OF INFOR-
MATION.—

(1) DiscLOSURE.—With respect to the infor-
mation about final adverse actions (not in-
cluding settlements in which no findings of
liability have been made) reported to the
Secretary under this section respecting a
health care provider, supplier, or practi-
tioner, the Secretary shall, by regulation,
provide for—

(A) disclosure of the information, upon re-
quest, to the health care provider, supplier,
or licensed practitioner, and

(B) procedures in the case of disputed accu-
racy of the information.

(2) CorrRECTIONS.—Each Government agen-
cy and health plan shall report corrections of
information already reported about any final
adverse action taken against a health care
provider, supplier, or practitioner, in such
form and manner that the Secretary pre-
scribes by regulation.

(d) Access TO REPORTED INFORMATION.—

(1) AvAILABILITY.—The information in this
database shall be available to Federal and
State government agencies and health plans
pursuant to procedures that the Secretary
shall provide by regulation.

(2) FEES FOR DISCLOSURE.—The Secretary
may establish or approve reasonable fees for
the disclosure of information in this
database. The amount of such a fee may not
exceed the costs of processing the requests
for disclosure and of providing such informa-
tion. Such fees shall be available to the Sec-
retary or, in the Secretary’s discretion to
the agency designated under this section to
cover such costs.

() PROTECTION FROM LIABILITY FOR RE-
PORTING.—No person or entity, including the
agency designated by the Secretary in sub-
section (b)(5) shall be held liable in any civil
action with respect to any report made as re-
quired by this section, without knowledge of
the falsity of the information contained in
the report.

(f) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section:

(1) The term “final adverse action” in-
cludes:
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(A) Civil judgments against a health care
provider in Federal or State court related to
the delivery of a health care item or service.

(B) Federal or State criminal convictions
related to the delivery of a health care item
or service.

(C) Actions by Federal or State agencies
responsible for the licensing and certifi-
cation of health care providers, suppliers,
and licensed health care practitioners, in-
cluding—

(i) formal or official actions, such as rev-
ocation or suspension of a license (and the
length of any such suspension), reprimand,
censure or probation,

(ii) any other loss of license of the pro-
vider, supplier, or practitioner, by operation
of law, or

(iii) any other negative action or finding
by such Federal or State agency that is pub-
licly available information.

(D) Exclusion from participation in Fed-
eral or State health care programs.

(E) Any other adjudicated actions or deci-
sions that the Secretary shall establish by
regulation.

(2) The terms “‘licensed health care practi-
tioner”, “‘licensed practitioner’”, and ‘“‘prac-
titioner’” mean, with respect to a State, an
individual who is licensed or otherwise au-
thorized by the State to provide health care
services (or any individual who, without au-
thority holds himself or herself out to be so
licensed or authorized).

(3) The term ‘*health care provider’” means
a provider of services as defined in section
1861(u) of the Social Security Act, and any
entity, including a health maintenance orga-
nization, group medical practice, or any
other entity listed by the Secretary in regu-
lation, that provides health care services.

(4) The term “‘supplier’” means a supplier of
health care items and services described in
section 1819(a) and (b), and section 1861 of the
Social Security Act.

(5) The term ““Government agency’ shall
include:

(A) The Department of Justice.

(B) The Department of Health and Human
Services.

(C) Any other Federal agency that either
administers or provides payment for the de-
livery of health care services, including, but
not limited to the Department of Defense
and the Veterans’ Administration.

(D) State law enforcement agencies.

(E) State medicaid fraud and abuse units.

(F) Federal or State agencies responsible
for the licensing and certification of health
care providers and licensed health care prac-
titioners.

(6) The term “‘health plan” has the mean-
ing given to such term by section 1128(i) of
the Social Security Act.

(7) For purposes of paragraph (2), the exist-
ence of a conviction shall be determined
under paragraph (4) of section 1128(j) of the
Social Security Act.

(9) CONFORMING AMENDMENT.—Section
1921(d) of the Social Security Act is amended
by inserting ‘‘and section 301 of the Health
Care Fraud Prevention Act of 1995 after
‘“‘section 422 of the Health Care Quality Im-
provement Act of 1986”".

PART D—CIVIL MONETARY PENALTIES

SEC. 5341. CIVIL MONETARY PENALTIES.

(a) GENERAL CIVIL MONETARY PENALTIES.—
Section 1128A of the Social Security Act (42
U.S.C. 1320a-7a) is amended as follows:

(1) In subsection (a)(1), by inserting ‘“‘or of
any health plan (as defined in section
1128(i)),”” after ‘‘subsection (i)(1)),”.

(2) In subsection (f)—

(A) by redesignating paragraph (3) as para-
graph (4); and
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(B) by inserting after paragraph (2) the fol-
lowing new paragraphs:

“(3) With respect to amounts recovered
arising out of a claim under a health plan,
the portion of such amounts as is determined
to have been paid by the plan shall be repaid
to the plan, and the portion of such amounts
attributable to the amounts recovered under
this section by reason of the amendments
made by the Health Care Fraud Prevention
Act of 1995 (as estimated by the Secretary)
shall be deposited into the Health Care
Fraud and Abuse Control Account estab-
lished under section 101(b) of such Act.”.

(3) In subsection (i)—

(A) in paragraph (2), by inserting ‘“‘or under
a health plan’ before the period at the end,
and

(B) in paragraph (5), by inserting ‘‘or under
a health plan’ after “‘or XX"’.

(b) EXCLUDED INDIVIDUAL RETAINING OWN-
ERSHIP OR CONTROL INTEREST IN PARTICIPAT-
ING ENTITY.—Section 1128A(a) of the Social
Security Act (42 U.S.C. 1320a-7a(a)) is amend-
ed—

(1) by striking ‘““or’” at the end of paragraph
(1(D);

(2) by striking ‘‘, or” at the end of para-
graph (2) and inserting a semicolon;

(3) by striking the semicolon at the end of
paragraph (3) and inserting *‘; or’’; and

(4) by inserting after paragraph (3) the fol-
lowing new paragraph:

“(4) in the case of a person who is not an
organization, agency, or other entity, is ex-
cluded from participating in a program
under title XVIII or a State health care pro-
gram in accordance with this subsection or
under section 1128 and who, at the time of a
violation of this subsection, retains a direct
or indirect ownership or control interest of 5
percent or more, or an ownership or control
interest (as defined in section 1124(a)(3)) in,
or who is an officer, director, agent, or man-
aging employee (as defined in section 1126(b))
of, an entity that is participating in a pro-
gram under title XVIIlI or a State health
care program;”.

(c) MODIFICATIONS OF AMOUNTS OF PEN-
ALTIES AND ASSESSMENTS.—Section 1128A(a)
of the Social Security Act (42 U.S.C. 1320a-
7a(a)), as amended by subsection (b), is
amended in the matter following paragraph
@—

(1) by striking
‘$10,000"";

(2) by inserting “‘; in cases under paragraph
(4), $10,000 for each day the prohibited rela-
tionship occurs” after ‘“‘false or misleading
information was given’’; and

(3) by striking ‘““twice the amount’” and in-
serting ‘‘3 times the amount’.

(d) CLAIM FOR ITEM OR SERVICE BASED ON
INCORRECT CODING OR MEDICALLY UNNECES-
SARY SERVICES.—Section 1128A(a)(1) of the
Social Security Act (42 U.S.C. 1320a-7a(a)(1))
is amended—

(1) in subparagraph (A) by striking
“claimed,” and inserting the following:
““claimed, including any person who repeat-
edly presents or causes to be presented a
claim for an item or service that is based on
a code that the person knows or should know
will result in a greater payment to the per-
son than the code the person knows or
should know is applicable to the item or
service actually provided,’’;

(2) in subparagraph (C), by striking ‘““or’” at
the end;

(3) in subparagraph (D), by striking “‘; or”
and inserting *‘, or’’; and

(4) by inserting after subparagraph (D) the
following new subparagraph:

“(E) is for a medical or other item or serv-
ice that a person repeatedly knows or should
know is not medically necessary; or’.

(e) PERMITTING SECRETARY TO IMPOSE CIVIL
MONETARY PENALTY.—Section 1128A(b) of the
Social Security Act (42 U.S.C. 1320a-7a(a)) is

““$2,000” and inserting
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amended by adding the following new para-
graph:

“(3) Any person (including any organiza-
tion, agency, or other entity, but excluding a
beneficiary as defined in subsection (i)(5))
who the Secretary determines has violated
section 1128B(b) of this title shall be subject
to a civil monetary penalty of not more than
$10,000 for each such violation. In addition,
such person shall be subject to an assess-
ment of not more than twice the total
amount of the remuneration offered, paid,
solicited, or received in violation of section
1128B(b). The total amount of remuneration
subject to an assessment shall be calculated
without regard to whether some portion
thereof also may have been intended to serve
a purpose other than one proscribed by sec-
tion 1128B(b).”".

(f) SANCTIONS AGAINST PRACTITIONERS AND
PERSONS FOR FAILURE TO COMPLY WITH STAT-
UTORY OBLIGATIONS.—Section 1156(b)(3) of the
Social Security Act (42 U.S.C. 1320c-5(b)(3)) is
amended by striking ‘“‘the actual or esti-
mated cost’’ and inserting the following: ““up
to $10,000 for each instance”.

Q) PROCEDURAL PROVISIONS.—Section
1876(i)(6) of such Act (42 U.S.C. 1395mm(i)(6))
is further amended by adding at the end the
following new subparagraph:

‘(D) The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a
civil money penalty under subparagraph (A)
or (B) in the same manner as they apply to
a civil money penalty or proceeding under
section 1128A(a).”".

(h) PROHIBITION AGAINST OFFERING INDUCE-
MENTS TO INDIVIDUALS ENROLLED UNDER PRO-
GRAMS OR PLANS.—

(1) OFFER OF REMUNERATION.—Section
1128A(a) of the Social Security Act (42 U.S.C.
1320a-7a(a)) is amended—

(A) by striking ‘““or”” at the end of para-
graph (1)(D);

(B) by striking *“, or’” at the end of para-
graph (2) and inserting a semicolon;

(C) by striking the semicolon at the end of
paragraph (3) and inserting *‘; or’’; and

(D) by inserting after paragraph (3) the fol-
lowing new paragraph:

‘“(4) offers to or transfers remuneration to
any individual eligible for benefits under
title XVIII of this Act, or under a State
health care program (as defined in section
1128(h)) that such person knows or should
know is likely to influence such individual
to order or receive from a particular pro-
vider, practitioner, or supplier any item or
service for which payment may be made, in
whole or in part, under title XVIII, or a
State health care program;”’.

(@3) REMUNERATION DEFINED.—Section
1128A(i) of such Act (42 U.S.C. 1320a-7a(i)) is
amended by adding the following new para-
graph:

‘“(6) The term ‘remuneration’ includes the
waiver of coinsurance and deductible
amounts (or any part thereof), and transfers
of items or services for free or for other than
fair market value. The term ‘remuneration’
does not include—

““(A) the waiver of coinsurance and deduct-
ible amounts by a person, if—

‘(i) the waiver is not offered as part of any
advertisement or solicitation;

‘“(ii) the person does not routinely waive
coinsurance or deductible amounts; and

““(iii) the person—

“(1) waives the coinsurance and deductible
amounts after determining in good faith that
the individual is in financial need;

““(I1) fails to collect coinsurance or deduct-
ible amounts after making reasonable collec-
tion efforts; or

“(111) provides for any permissible waiver
as specified in section 1128B(b)(3) or in regu-
lations issued by the Secretary;

“(B) differentials in coinsurance and de-
ductible amounts as part of a benefit plan
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design as long as the differentials have been
disclosed in writing to all third party payors
to whom claims are presented and as long as
the differentials meet the standards as de-
fined in regulations promulgated by the Sec-
retary; or

““(C) incentives given to individuals to pro-
mote the delivery of preventive care as de-
termined by the Secretary in regulations.”.

(i) EFFecTiVE DATE.—The amendments
made by this section shall take effect Janu-
ary 1, 1996.

PART E—AMENDMENTS TO CRIMINAL
LAW

SEC. 5351. HEALTH CARE FRAUD.

(a) IN GENERAL.—

(1) FINES AND IMPRISONMENT FOR HEALTH
CARE FRAUD VIOLATIONS.—Chapter 63 of title
18, United States Code, is amended by adding
at the end the following new section:

“8§1347. Health care fraud

“(a) Whoever knowingly executes, or at-
tempts to execute, a scheme or artifice—

“(1) to defraud any health plan or other
person, in connection with the delivery of or
payment for health care benefits, items, or
services; or

““(2) to obtain, by means of false or fraudu-
lent pretenses, representations, or promises,
any of the money or property owned by, or
under the custody or control of, any health
plan, or person in connection with the deliv-
ery of or payment for health care benefits,
items, or services;
shall be fined under this title or imprisoned
not more than 10 years, or both. If the viola-
tion results in serious bodily injury (as de-
fined in section 1365(g)(3) of this title), such
person shall be imprisoned for any term of
years.

““(b) For purposes of this section, the term
‘health plan’ has the same meaning given
such term in section 1128(i) of the Social Se-
curity Act.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:

“1347. Health care fraud.”.

(b) CRIMINAL FINES DEPOSITED IN THE
HEALTH CARE FRAUD AND ABUSE CONTROL Ac-
COUNT.—The Secretary of the Treasury shall
deposit into the Health Care Fraud and
Abuse Control Account established under
section 5311(b) an amount equal to the crimi-
nal fines imposed under section 1347 of title
18, United States Code (relating to health
care fraud).

SEC. 5352. FORFEITURES FOR FEDERAL HEALTH
CARE OFFENSES.

(a) IN GENERAL.—Section 982(a) of title 18,
United States Code, is amended by adding
after paragraph (5) the following new para-
graph:

““(6)(A) The court, in imposing sentence on
a person convicted of a Federal health care
offense, shall order the person to forfeit
property, real or personal, that—

“(i) is used in the commission of the of-
fense if the offense results in a financial loss
or gain of $50,000 or more; or

“(ii) constitutes or is derived from pro-
ceeds traceable to the commission of the of-
fense.

“(B) For purposes of this paragraph, the
term ‘Federal health care offense’ means a
violation of, or a criminal conspiracy to vio-
late—

(i) section 1347 of this title;

““(ii) section 1128B of the Social Security
Act;

“(iii) sections 287, 371, 664, 666, 1001, 1027,
1341, 1343, or 1954 of this title if the violation
or conspiracy relates to health care fraud;
and
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““(iv) section 501 or 511 of the Employee Re-
tirement Income Security Act of 1974, if the
violation or conspiracy relates to health care
fraud.”.

(b) PROPERTY FORFEITED DEPOSITED IN
HEALTH CARE FRAUD AND ABUSE CONTROL AcC-
COUNT.—The Secretary of the Treasury shall
deposit into the Health Care Fraud and
Abuse Control Account established under
section 5311(b) an amount equal to amounts
resulting from forfeiture of property by rea-
son of a Federal health care offense pursuant
to section 982(a)(6) of title 18, United States
Code.
SEC. 5353. INJUNCTIVE RELIEF RELATING TO
FEDERAL HEALTH CARE OFFENSES.

(a) IN GENERAL.—Section 1345(a)(1) of title
18, United States Code, is amended—

(1) by striking ‘“‘or”” at the end of subpara-
graph (A);

(2) by inserting ‘““or’’ at the end of subpara-
graph (B); and

(3) by adding at the end the following:

“(C) committing or about to commit a
Federal health care offense (as defined in
section 982(a)(6)(B) of this title);”.

(b) FREEZING OF ASSETS.—Section 1345(a)(2)
of title 18, United States Code, is amended by
inserting ‘“‘or a Federal health care offense
(as defined in section 982(a)(6)(B))” after
“title)”.

SEC. 5354. GRAND JURY DISCLOSURE.

Section 3322 of title 18, United States Code,
is amended—

(1) by redesignating subsections (c) and (d)
as subsections (d) and (e), respectively; and

(2) by inserting after subsection (b) the fol-
lowing:

““(c) A person who is privy to grand jury in-
formation concerning a Federal health care
offense (as defined in section 982(a)(6)(B))—

““(1) received in the course of duty as an at-
torney for the Government; or

““(2) disclosed under rule 6(e)(3)(A)(ii) of the
Federal Rules of Criminal Procedure;
may disclose that information to an attor-
ney for the Government to use in any inves-
tigation or civil proceeding relating to
health care fraud.”.

SEC. 5355. FALSE STATEMENTS.

(a) IN GENERAL.—Chapter 47, of title 18,
United States Code, is amended by adding at
the end the following:

“8§1033. False statements relating to health
care matters

“Whoever, in any matter involving a
health plan, knowingly and willfully fal-
sifies, conceals, or covers up by any trick,
scheme, or device a material fact, or makes
any false, fictitious, or fraudulent state-
ments or representations, or makes or uses
any false writing or document knowing the
same to contain any false, fictitious, or
fraudulent statement or entry, shall be fined
under this title or imprisoned not more than
5 years, or both.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 47 of
title 18, United State Code, in amended by
adding at the end the following:

*“1033. False statements relating to health
care matters.”.
SEC. 5356. VOLUNTARY DISCLOSURE PROGRAM.

In consultation with the Attorney General
of the United States, the Secretary of Health
and Human Services shall publish proposed
regulations not later than 9 months after the
date of enactment of this Act, and final regu-
lations not later than 18 months after such
date of enactment, establishing a program of
voluntary disclosure that would facilitate
the enforcement of sections 1128A and 1128B
of the Social Security Act (42 U.S.C. 1320a-7a
and 1320a-7b) and other relevant provisions of
Federal law relating to health care fraud and
abuse. Such program should promote and
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provide incentives for disclosures of poten-
tial violations of such sections and provi-
sions by providing that, under certain cir-
cumstances, the voluntary disclosure of
wrongdoing would result in the imposition of
penalties and punishments less substantial
than those that would be assessed for the
same wrongdoing if voluntary disclosure did
not occur.
SEC. 5357. OBSTRUCTION OF CRIMINAL INVES-
TIGATIONS OF FEDERAL HEALTH
CARE OFFENSES.
(a) IN GENERAL.—Chapter 73 of title 18,
United States Code, is amended by adding at
the end the following new section:

“§1518. Obstruction of Criminal Investiga-
tions of Federal Health Care Offenses.

“(a) IN GENERAL.—Whoever willfully pre-
vents, obstructs, misleads, delays or at-
tempts to prevent, obstruct, mislead, or
delay the communication of information or
records relating to a Federal health care of-
fense to a criminal investigator shall be
fined under this title or imprisoned not more
than 5 years, or both.

““(b) FEDERAL HEALTH CARE OFFENSE.—AS
used in this section the term ‘Federal health
care offense’ has the same meaning given
such term in section 982(a)(6)(B) of this title.

““(c) CRIMINAL INVESTIGATOR.—As used in
this section the term ‘criminal investigator’
means any individual duly authorized by a
department, agency, or armed force of the
United States to conduct or engage in inves-
tigations for prosecutions for violations of
health care offenses.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 73 of
title 18, United State Code, in amended by
adding at the end the following:

“1518. Obstruction of Criminal Investigations
of Federal Health Care Of-
fenses.”.

SEC. 5358. THEFT OR EMBEZZLEMENT.

(@) IN GENERAL.—Chapter 31 of title 18,

United States Code, is amended by adding at

the end the following new section:

“§669. Theft or Embezzlement in Connection
with Health Care.

‘“(@) IN GENERAL.—Whoever willfully em-
bezzles, steals, or otherwise without author-
ity willfully and unlawfully converts to the
use of any person other than the rightful
owner, or intentionally misapplies any of the
moneys, funds, securities, premiums, credits,
property, or other assets of a health care
benefit program, shall be fined under this
title or imprisoned not more than 10 years,
or both.

““(b) FEDERAL HEALTH CARE OFFENSE.—AS
used in this section the term ‘Federal health
care offense’ has the same meaning given
such term in section 982(a)(6)(B) of this
title.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 31 of
title 18, United State Code, in amended by
adding at the end the following:

*“669. Theft or Embezzlement in Connection
with Health Care.”.
SEC. 5359. LAUNDERING OF MONETARY INSTRU-
MENTS.

Section 1956(c)(7) of title 18, United States
Code, is amended by adding at the end the
following new subparagraph:

“(F) Any act or activity constituting an
offense involving a Federal health care of-
fense as that term is defined in section
982(a)(6)(B) of this title.”.

PART F—PAYMENTS FOR STATE HEALTH
CARE FRAUD CONTROL UNITS
SEC. 5361. ESTABLISHMENT OF STATE FRAUD
UNITS.

(a) ESTABLISHMENT OF HEALTH CARE FRAUD

AND ABUSE CONTROL UNIT.—The Governor of
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each State shall, consistent with State law,
establish and maintain in accordance with
subsection (b) a State agency to act as a
Health Care Fraud and Abuse Control Unit
for purposes of this part.

(b) DEFINITION.—INn this section, a ‘‘State
Fraud Unit” means a Health Care Fraud and
Abuse Control Unit designated under sub-
section (a) that the Secretary certifies meets
the requirements of this part.

SEC. 5362. REQUIREMENTS FOR STATE FRAUD
UNITS.

(@) IN GENERAL.—The State Fraud Unit
must—

(1) be a single identifiable entity of the
State government;

(2) be separate and distinct from any State
agency with principal responsibility for the
administration of any Federally-funded or
mandated health care program;

(3) meet the other requirements of this sec-
tion.

(b) SPECIFIC REQUIREMENTS DESCRIBED.—
The State Fraud Unit shall—

(1) be a Unit of the office of the State At-
torney General or of another department of
State government which possesses statewide
authority to prosecute individuals for crimi-
nal violations;

(2) if it is in a State the constitution of
which does not provide for the criminal pros-
ecution of individuals by a statewide author-
ity and has formal procedures, (A) assure its
referral of suspected criminal violations to
the appropriate authority or authorities in
the State for prosecution, and (B) assure its
assistance of, and coordination with, such
authority or authorities in such prosecu-
tions; or

(3) have a formal working relationship
with the office of the State Attorney General
or the appropriate authority or authorities
for prosecution and have formal procedures
(including procedures for its referral of sus-
pected criminal violations to such office)
which provide effective coordination of ac-
tivities between the Fraud Unit and such of-
fice with respect to the detection, investiga-
tion, and prosecution of suspected criminal
violations relating to any Federally-funded
or mandated health care programs.

(c) STAFFING REQUIREMENTS.—The State
Fraud Unit shall—

(1) employ attorneys, auditors, investiga-
tors and other necessary personnel; and

(2) be organized in such a manner and pro-
vide sufficient resources as is necessary to
promote the effective and efficient conduct
of State Fraud Unit activities.

(d) COOPERATIVE AGREEMENTS; MEMORANDA
OF UNDERSTANDING.—The State Fraud Unit
shall have cooperative agreements with—

(1) Federally-funded or mandated health
care programs;

(2) similar Fraud Units in other States, as
exemplified through membership and partici-
pation in the National Association of Medic-
aid Fraud Control Units or its successor; and

(3) the Secretary.

(e) REPORTS.—The State Fraud Unit shall
submit to the Secretary an application and
an annual report containing such informa-
tion as the Secretary determines to be nec-
essary to determine whether the State Fraud
Unit meets the requirements of this section.

(f) FUNDING SOURCE; PARTICIPATION IN ALL-
PAYER PROGRAM.—In addition to those sums
expended by a State under section 5364(a) for
purposes of determining the amount of the
Secretary’s payments, a State Fraud Unit
may receive funding for its activities from
other sources, the identity of which shall be
reported to the Secretary in its application
or annual report. The State Fraud Unit shall
participate in the all-payer fraud and abuse
control program established under section
5311.
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SEC. 5363. SCOPE AND PURPOSE.

The State Fraud Unit shall carry out the
following activities:

(1) The State Fraud Unit shall conduct a
statewide program for the investigation and
prosecution (or referring for prosecution) of
violations of all applicable state laws regard-
ing any and all aspects of fraud in connec-
tion with any aspect of the administration
and provision of health care services and ac-
tivities of providers of such services under
any Federally-funded or mandated health
care programs;

(2) The State Fraud Unit shall have proce-
dures for reviewing complaints of the abuse
or neglect of patients of facilities (including
patients in residential facilities and home
health care programs) that receive payments
under any Federally-funded or mandated
health care programs, and, where appro-
priate, to investigate and prosecute such
complaints under the criminal laws of the
State or for referring the complaints to
other State agencies for action.

(3) The State Fraud Unit shall provide for
the collection, or referral for collection to
the appropriate agency, of overpayments
that are made under any Federally-funded or
mandated health care program and that are
discovered by the State Fraud Unit in carry-
ing out its activities.

SEC. 5364. PAYMENTS TO STATES.

(a) MATCHING PAYMENTS TO STATES.—Sub-
ject to subsection (c), for each year for which
a State has a State Fraud Unit approved
under section 5362(b) in operation the Sec-
retary shall provide for a payment to the
State for each quarter in a fiscal year in an
amount equal to the applicable percentage of
the sums expended during the quarter by the
State Fraud Unit.

(b) APPLICABLE PERCENTAGE DEFINED.—

(1) IN GENERAL.—InN subsection (a), the “‘ap-
plicable percentage’ with respect to a State
for a fiscal year is—

(A) 90 percent, for quarters occurring dur-
ing the first 3 years for which the State
Fraud Unit is in operation; or

(B) 75 percent, for any other quarters.

(2) TREATMENT OF STATES WITH MEDICAID
FRAUD CONTROL UNITS.—In the case of a State
with a State medicaid fraud control in oper-
ation prior to or as of the date of the enact-
ment of this Act, in determining the number
of years for which the State Fraud Unit
under this part has been in operation, there
shall be included the number of years for
which such State medicaid fraud control
unit was in operation.

(c) LiMmIT oN PAYMENT.—Notwithstanding
subsection (a), the total amount of payments
made to a State under this section for a fis-
cal year may not exceed the amounts as au-
thorized pursuant to section 1903(b)(3) of the
Social Security Act.

TITLE VI—MALPRACTICE REFORM

SEC. 6001. ALTERNATIVE DISPUTE RESOLUTION.

(a) ESTABLISHMENT.—The Secretary of
Health and Human Services (hereafter re-
ferred to in this title as the ‘“‘Secretary’’)
shall establish a program of grants to assist
States in establishing alternative dispute
resolution systems.

(b) UsSe oF FuNDsS.—A State may use a
grant awarded under subsection (a) to estab-
lish alternative dispute resolution systems
that—

(1) identify claims of professional
ligence that merit compensation;

(2) encourage early resolution of meritori-
ous claims prior to commencement of a law-
suit; and

(3) encourage early withdrawal or dismis-
sal of nonmeritorious claims.

(c) AWARD OF GRANTS.—The Secretary
shall allocate grants under this section in

neg-
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accordance with criteria issued by the Sec-
retary.

(d) APPLICATION.—To be eligible to receive
a grant under this section, a State, acting
through the appropriate State health au-
thority, shall submit an application at such
time, in such manner, and containing such
agreements, assurances, and information as
the Assistant Secretary determines to be
necessary to carry out this section, includ-
ing an assurance that the State system
meets the requirements of section 6002.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section such sums as may be
necessary for each of the 1996 through 1999
fiscal years.

SEC. 6002. BASIC REQUIREMENTS.

A State’s alternative dispute resolution
system meets the requirements of this sec-
tion if the system—

(1) applies to all medical malpractice li-
ability claims under the jurisdiction of the
courts of that State;

(2) requires that a written opinion resolv-
ing the dispute be issued not later than 6
months after the date by which each party
against whom the claim is filed has received
notice of the claim (other than in excep-
tional cases for which a longer period is re-
quired for the issuance of such an opinion),
and that the opinion contain—

(A) findings of fact relating to the dispute,
and

(B) a description of the costs incurred in
resolving the dispute under the system (in-
cluding any fees paid to the individuals hear-
ing and resolving the claim), together with
an appropriate assessment of the costs
against any of the parties;

(3) requires individuals who hear and re-
solve claims under the system to meet such
qualifications as the State may require (in
accordance with regulations of the Sec-
retary);

(4) is approved by the State or by local
governments in the State;

(5) with respect to a State system that
consists of multiple dispute resolution proce-
dures—

(A) permits the parties to a dispute to se-
lect the procedure to be used for the resolu-
tion of the dispute under the system, and

(B) if the parties do not agree on the proce-
dure to be used for the resolution of the dis-
pute, assigns a particular procedure to the
parties;

(6) provides for the transmittal to the
State agency responsible for monitoring or
disciplining health care professionals and
health care providers of any findings made
under the system that such a professional or
provider committed malpractice, unless, dur-
ing the 90-day period beginning on the date
the system resolves the claim against the
professional or provider, the professional or
provider brings an action contesting the de-
cision made under the system; and

(7) provides for the regular transmittal to
the Administrator for Health Care Policy
and Research of information on disputes re-
solved under the system, in a manner that
assures that the identity of the parties to a
dispute shall not be revealed.

SEC. 6003. ALTERNATIVE DISPUTE RESOLUTION
ADVISORY BOARD.

(a) ESTABLISHMENT.—Not later than 1 year
after the date of the enactment of this Act,
the Secretary shall establish an Alternative
Dispute Resolution Advisory Board to advise
the Secretary regarding the establishment of
alternative dispute resolution systems at the
State and Federal levels.

(b) ComposITION.—The ADR Advisory
Board shall be composed of members ap-
pointed by the Secretary from among rep-
resentatives of the following:

(1) Physicians.
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(2) Hospitals.

(3) Patient advocacy groups.

(4) State governments.

(5) Academic experts from applicable dis-
ciplines (including medicine, law, public
health, and economics) and specialists in ar-
bitration and dispute resolution.

(6) Health insurers and medical
practice insurers.

(7) Medical product manufacturers.

(8) Pharmaceutical companies.

(9) Other professions and groups deter-
mined appropriate by the Secretary.

(c) DuTiEs.—The ADR Advisory Board
shall—

(1) examine various dispute resolution sys-
tems and provide advice and assistance to
States regarding the establishment of such
systems;

(2) not later than 1 year after the appoint-
ment of its members, submit to the Sec-
retary—

(A) a model alternative dispute resolution
system that may be used by a State for pur-
poses of this title, and

(B) a model alternative Federal system
that may be used by the Secretary; and

(3) review the applications of States for
certification of State alternative dispute res-
olution systems and make recommendations
to the Secretary regarding whether the sys-
tems should be certified under section 6004.

mal-

SEC. 6004. CERTIFICATION OF STATE SYSTEMS;
APPLICABILITY OF ALTERNATIVE
FEDERAL SYSTEM.

(a) CERTIFICATION.—

(1) APPLICATION BY STATE.—Each State
shall submit an application to the ADR Ad-
visory Board describing its alternative dis-
pute resolution system and containing such
information as the ADR Advisory Board may
require to make a recommendation regard-
ing whether the system meets the require-
ments of this title.

(2) BASIS FOR CERTIFICATION.—Not later
than October 1 of each year (beginning with
1995), the Secretary, taking into consider-
ation the recommendations of the ADR Advi-
sory Board, shall certify a State’s alter-
native dispute resolution system under this
subsection for the following calendar year if
the Secretary determines that the system
meets the requirements of section 6002.

(b) APPLICABILITY OF ALTERNATIVE FED-
ERAL SYSTEM.—

(1) ESTABLISHMENT AND APPLICABILITY.—
Not later than October 1, 1995, the Secretary,
taking into consideration the model alter-
native Federal system submitted by the ADR
Advisory Board under section 6003(c)(2)(B),
shall establish by rule an alternative Federal
ADR system for the resolution of medical
malpractice liability claims during a cal-
endar year in States that do not have in ef-
fect an alternative dispute resolution system
certified under subsection (a) for the year.

(2) REQUIREMENTS FOR SYSTEM.—Under the
alternative Federal ADR system established
under paragraph (1)—

(A) paragraphs (1), (2), (6), and (7) of section
6002(a) shall apply to claims brought under
the system;

(B) if the system provides for the resolu-
tion of claims through arbitration, the
claims brought under the system shall be
heard and resolved by arbitrators appointed
by the Secretary in consultation with the
Attorney General; and

(C) with respect to a State in which the
system is in effect, the Secretary may (at
the State’s request) modify the system to
take into account the existence of dispute
resolution procedures in the State that af-
fect the resolution of medical malpractice li-
ability claims.

(3) TREATMENT OF STATES WITH ALTER-
NATIVE SYSTEM IN EFFECT.—If the alternative
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Federal ADR system established under this
subsection is applied with respect to a State
for a calendar year, the State shall make a
payment to the United States (at such time
and in such manner as the Secretary may re-
quire) in an amount equal to 110 percent of
the costs incurred by the United States dur-
ing the year as a result of the application of
the system with respect to the State.
SEC. 6005. REPORTS ON IMPLEMENTATION AND
EFFECTIVENESS OF ALTERNATIVE
DISPUTE RESOLUTION SYSTEMS.

(a) IN GENERAL.—Not later than 5 years
after the date of the enactment of this Act,
the Secretary shall prepare and submit to
the Congress a report describing and evaluat-
ing State alternative dispute resolution sys-
tems operated pursuant to this title and the
alternative Federal system established under
section 6004(b).

(b) CONTENTS OF REPORT.—The Secretary
shall include in the report prepared and sub-
mitted under subsection (a)—

(1) information on—

(A) the effect of the alternative dispute
resolution systems on the cost of health care
within each State,

(B) the impact of such systems on the ac-
cess of individuals to health care within the
State, and

(C) the effect of such systems on the qual-
ity of health care provided within the State;
and

(2) to the extent that such report does not
provide information on no-fault systems op-
erated by States as alternative dispute reso-
lution systems pursuant to this part, an
analysis of the feasibility and desirability of
establishing a system under which medical
malpractice liability claims shall be resolved
on a no-fault basis.

SEC. 6006. OPTIONAL APPLICATION OF PRACTICE
GUIDELINES.

(a) DEVELOPMENT AND CERTIFICATION OF
GUIDELINES.—Each State may develop, for
certification by the Secretary if the Sec-
retary determines appropriate, a set of spe-
cialty clinical practice guidelines.

(b) PROVISION OF HEALTH CARE UNDER
GUIDELINES.—Notwithstanding any other
provision of law, in any medical malpractice
liability action arising from the conduct of a
health care provider or health care profes-
sional, if such conduct was in accordance
with a guideline developed by the State in
which the conduct occurred and certified by
the Secretary under subsection (a), the
guideline—

(1) may be introduced by any party to the
action (including a health care provider,
health care professional, or patient); and

(2) if introduced, shall establish a rebutta-
ble presumption that the conduct was in ac-
cordance with the appropriate standard of
medical care, which may only be overcome
by the presentation of clear and convincing
evidence on behalf of the party against
whom the presumption operates.

(c) RESTRICTION ON PARAMETERS CONSID-
ERED APPROPRIATE.—

(1) PARAMETERS SANCTIONED BY SEC-
RETARY.—For purposes of subsection (a), a
specialty clinical practice guideline may not
be considered appropriate with respect to ac-
tions brought during a year unless the Sec-
retary has sanctioned the use of the guide-
line for purposes of an affirmative defense to
medical malpractice liability actions
brought during the year in accordance with
paragraph (2).

(2) PROCESS FOR SANCTIONING PARAM-
ETERS.—Not less frequently than October 1 of
each year (beginning with 1996), the Sec-
retary shall review the practice guidelines
and standards submitted by the State under
subsection (a), and shall sanction those
guidelines which the Secretary considers ap-
propriate for purposes of an affirmative de-

CONGRESSIONAL RECORD —SENATE

fense to medical malpractice liability ac-
tions brought during the next calendar year
as appropriate practice parameters for pur-
poses of subsection (a).

(d) PROHIBITING APPLICATION OF FAILURE TO
FoLLow PARAMETERS AS PRIMA FACIE EVI-
DENCE OF NEGLIGENCE.—No plaintiff in a
medical malpractice liability action may be
deemed to have presented prima facie evi-
dence that a defendant was negligent solely
by showing that the defendant failed to fol-
low the appropriate practice guidelines.

TITLE VII—HEALTH PROMOTION AND

DISEASE PREVENTION

SEC. 7001. DISEASE PREVENTION AND HEALTH
PROMOTION PROGRAMS TREATED
AS MEDICAL CARE.

(a) IN GENERAL.—For purposes of section
213(d)(1) of the Internal Revenue Code of 1986
(defining medical care), qualified expendi-
tures (as defined by the Secretary of Health
and Human Services) for disease prevention
and health promotion programs shall be con-
sidered amounts paid for medical care.

(b) EFFECTIVE DATE.—Subsection (a) shall
apply to amounts paid in taxable years be-
ginning after December 31, 1995.

SEC. 7002. WORKSITE WELLNESS GRANT PRO-
GRAM.

(a) GRANTS.—The Secretary of Health and
Human Services (hereafter referred to in this
title as the “*Secretary’’) shall award grants
to States (through State health departments
or other State agencies working in consulta-
tion with the State health agency) to enable
such States to provide assistance to busi-
nesses with not to exceed 100 employees for
the establishment and operation of worksite
wellness programs for their employees.

(b) APPLICATION.—To be eligible for a grant
under subsection (a), a State shall prepare
and submit to the Secretary an application
at such time, in such manner, and contain-
ing such information as the Secretary may
require, including—

(1) a description of the manner in which
the State intends to use amounts received
under the grant; and

(2) assurances that the State will only use
amounts provided under such grant to pro-
vide assistance to businesses that can dem-
onstrate that they are in compliance with
minimum program characteristics (relative
to scope and regularity of services offered)
that are developed by the Secretary in con-
sultation with experts in public health and
representatives of small business.

Grants shall be distributed to States based
on the population of individuals employed by
small businesses.

(c) PROGRAM CHARACTERISTICS.—In devel-
oping minimum program characteristics
under subsection (b)(2), the Secretary shall
ensure that all activities established or en-
hanced under a grant under this section have
clearly defined goals and objectives and dem-
onstrate how receipt of such assistance will
help to achieve established State or local
health objectives based on the National
Health Promotion and Disease Prevention
Objectives.

(d) Use oF FuNDs.—Amounts received
under a grant awarded under subsection (a)
shall be used by a State to provide grants to
businesses (as described in subsection (a)),
nonprofit organizations, or public authori-
ties, or to operate State-run worksite
wellness programs.

(e) SPECIAL EMPHASIS.—In funding business
worksite wellness projects under this sec-
tion, a State shall give special emphasis to—

(1) the development of joint wellness pro-
grams between employers;

(2) the development of employee assistance
programs dealing with substance abuse;

(3) maximizing the use and coordination
with existing community resources such as
nonprofit health organizations; and
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(4) encourage participation of dependents
of employees and retirees in wellness pro-
grams.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section, such sums as may be
necessary in each of the fiscal years 1995
through 1999.

SEC. 7003. EXPANDING AND IMPROVING SCHOOL
HEALTH EDUCATION.

(@) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out subsection (b), such sums as may
be necessary for each of the fiscal years 1995
through 1999.

(b) GENERAL USE OF FUNDS.—The Secretary
shall use amounts appropriated under sub-
section (a) to expand comprehensive school
health education programs administered by
the Centers for Disease Control and Preven-
tion under sections 301 and 311 of the Public
Health Service Act (42 U.S.C. 241 and 243).

(c) SPECIFIC USE OF FUNDS.—In meeting the
requirement of subsection (b), the Secretary
shall expand the number of children receiv-
ing planned, sequential kindergarten
through 12th grade comprehensive school
education as a component of comprehensive
programs of school health, including

(1) physical education programs that pro-
mote lifelong physical activity;

(2) healthy school food service selections;

(3) programs that promote a healthy and
safe school environment;

(4) schoolsite health promotion for faculty
and staff;

(5) integrated school and
health promotion efforts; and

(6) school nursing disease prevention and
health promotion services.

(d) COORDINATION OF EXISTING PROGRAMS.—
The Secretary of Health and Human Serv-
ices, the Secretary of Education and the Sec-
retary of Agriculture shall work coopera-
tively to coordinate existing school health
education programs within their Depart-
ments in a manner that maximized the effi-
ciency and effectiveness of Federal expendi-
tures in this area.

TITLE VIII—TAX INCENTIVES FOR LONG-
TERM CARE

SEC. 8001. SHORT TITLE.

This title may be cited as the ‘“‘Private
Long-Term Care Family Protection Act of
19957,

SEC. 8002. AMENDMENT OF 1986 CODE.

Except as otherwise expressly provided,
whenever in this title an amendment or re-
peal is expressed in terms of an amendment
to, or repeal of, a section or other provision,
the reference shall be considered to be made
to a section or other provision of the Inter-
nal Revenue Code of 1986.

Subtitle A—Tax Treatment of Long-Term
Care Insurance
SEC. 8101. QUALIFIED LONG-TERM CARE SERV-
ICES TREATED AS MEDICAL CARE.

(a) GENERAL RULE.—Paragraph (1) of sec-
tion 213(d) (defining medical care) is amend-
ed by striking ‘““or”” at the end of subpara-
graph (B), by striking subparagraph (C), and
by inserting after subparagraph (B) the fol-
lowing new subparagraphs:

“(C) for qualified long-term care services
(as defined in subsection (f)),

“(D) for insurance covering medical care
referred to in—

‘(i) subparagraphs (A) and (B), or

““(ii) subparagraph (C), but only if such in-
surance is provided under a qualified long-
term care insurance policy (as defined in sec-
tion 7702B(b)) and the deduction under this
section for amounts paid for such insurance
is not disallowed under section 7702B(d)(4), or

“(E) for premiums under part B of title
XVIII of the Social Security Act, relating to

community
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supplementary medical
aged.”’.

(b) QUALIFIED LONG-TERM CARE SERVICES
DEFINED.—Section 213 (relating to the deduc-
tion for medical, dental, etc., expenses) is
amended by adding at the end the following
new subsection:

“(f) QUALIFIED LONG-TERM CARE SERV-
ICES.—For purposes of this section—

““(1) IN GENERAL.—The term ‘qualified long-
term care services’ means necessary diag-
nostic, curing, mitigating, treating, preven-
tive, therapeutic, and rehabilitative services,
and maintenance and personal care services
(whether performed in a residential or
nonresidential setting), which—

“(A) are required by an individual during
any period the individual is an incapacitated
individual (as defined in paragraph (2)),

““(B) have as their primary purpose—

‘(i) the provision of needed assistance with
1 or more activities of daily living (as de-
fined in paragraph (3)), or

““(ii) protection from threats to health and
safety due to severe cognitive impairment,
and

““(C) are provided pursuant to a continuing
plan of care prescribed by a licensed profes-
sional (as defined in paragraph (4)).

““(2) INCAPACITATED INDIVIDUAL.—The term
‘incapacitated individual’ means any individ-
ual who has been certified by a licensed pro-
fessional as—

““(A) being unable to perform, without sub-
stantial assistance from another individual,
at least 2 activities of daily living (as defined
in paragraph (3)),

“(B) having moderate cognitive impair-
ment as defined by the Secretary in con-
sultation with the Secretary of Health and
Human Services, or

““(C) having a level of disability similar (as
determined by the Secretary in consultation
with the Secretary of Health and Human
Services) to the level of disability described
in subparagraph (A).

““(8) ACTIVITIES OF DAILY LIVING.—

“(A) IN GENERAL.—Each of the following is
an activity of daily living:

‘(i) Eating.

“(ii) Toileting.

“(iii) Transferring.

“(iv) Bathing.

““(v) Dressing.

““(vi) Continence.

““(B) DEFINITIONS.—For purposes of this
paragraph:

“(i) EATING.—The term ‘eating’ means the
process of getting food from a plate or its
equivalent into the mouth.

“(ii) TOILETING.—The term ‘toileting’
means the act of going to the toilet room for
bowel and bladder function, transferring on
and off of the toilet, cleaning oneself after
elimination, and arranging clothes.

“(iii) TRANSFERRING.—The term ‘transfer-
ring’ means the process of getting in and out
of bed or in and out of a chair or wheelchair.

“(iv) BATHING.—The term ‘bathing’ means
the overall complex behavior of using water
for cleansing the whole body, including
cleansing as part of a bath, shower, or sponge
bath, getting to, in, and out of a tub or show-
er, and washing and drying oneself.

““(v) DRESSING.—The term ‘dressing’ means
the overall complex behavior of getting
clothes from closets and drawers and then
getting dressed.

““(vi) CONTINENCE.—The term ‘continence’
means the ability to voluntarily control
bowel and bladder function and to maintain
a reasonable level of personal hygiene.

““(4) LICENSED PROFESSIONAL.—

“(A) IN GENERAL.—The term ‘licensed pro-
fessional’ means—

“(i) a physician or registered professional
nurse,
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““(ii) a qualified community care case man-
ager (as defined in subparagraph (B)), or

““(iii) any other individual who meets such
requirements as may be prescribed by the
Secretary after consultation with the Sec-
retary of Health and Human Services.

““(B) QUALIFIED COMMUNITY CARE CASE MAN-
AGER.—The term ‘qualified community care
case manager’ means an individual or entity
which—

‘(i) has experience or has been trained in
providing case management services and in
preparing individual care plans,

““(if) has experience in assessing individ-
uals to determine their functional and cog-
nitive impairment, and

““(iii) meets such requirements as may be
prescribed by the Secretary after consulta-
tion with the Secretary of Health and
Human Services.

““(5) CERTAIN SERVICES NOT INCLUDED.—The
term ‘qualified long-term care services’ shall
not include any services provided to an indi-
vidual—

“(A) by a relative (directly or through a
partnership, corporation, or other entity)
unless the relative is a licensed professional
with respect to such services, or

‘“(B) by a corporation or partnership which
is related (within the meaning of section
267(b) or 707(b)) to the individual.

For purposes of this paragraph, the term
‘relative’ means an individual bearing a rela-
tionship to the individual which is described
in paragraphs (1) through (8) of section
152(a).”.

(c) TECHNICAL AMENDMENTS.—Paragraph (6)
of section 213(d) is amended—

(1) by striking “‘subparagraphs (A) and (B)”’
and inserting ‘‘subparagraphs (A), (B), and
(C)”, and

(2) by striking “‘paragraph (1)(C) applies”
in subparagraph (A) and inserting ‘“‘subpara-
graphs (C) and (D) of paragraph (1) apply”.
SEC. 8102. TREATMENT OF LONG-TERM CARE IN-

SURANCE.

(a) GENERAL RULE.—Chapter 79 (relating to
definitions) is amended by inserting after
section 7702A the following new section:

“SEC. 7702B. TREATMENT OF LONG-TERM CARE
INSURANCE.

““(a) IN GENERAL.—For purposes of this sub-
title—

‘(1) a qualified long-term care insurance
policy (as defined in subsection (b)) shall be
treated as an accident and health insurance
contract,

*“(2) any plan of an employer providing cov-
erage under a qualified long-term care insur-
ance policy shall be treated as an accident
and health plan with respect to such cov-
erage,

““(3) amounts (other than policyholder divi-
dends (as defined in section 808) or premium
refunds) received under a qualified long-term
care insurance policy (including
nonreimbursement payments described in
subsection (b)(6)) shall be treated—

“(A) as amounts received for personal inju-
ries and sickness, and

‘“(B) as amounts received for the perma-
nent loss of a function of the body and as
amounts computed with reference to the na-
ture of injury under section 105(c) to the ex-
tent that such amounts do not exceed the
dollar amount in effect under subsection (f)
for the taxable year,

““(4) amounts paid for a qualified long-term
care insurance policy described in subsection
(b)(11) shall be treated as payments made for
insurance for purposes of section 213(d)(1)(D),
and

““(5) a qualified long-term care insurance
policy shall be treated as a guaranteed re-
newable contract subject to the rules of sec-
tion 816(e).

“(b) QUALIFIED LONG-TERM CARE INSUR-
ANCE PoLicy.—For purposes of this title—
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“(1) IN GENERAL.—The term ‘qualified long-
term care insurance policy’ means any long-
term care insurance policy (as defined in
paragraph (10)) that—

“(A) limits benefits under such policy to
incapacitated individuals (as defined in sec-
tion 213(f)(2)), and

“(B) satisfies the requirements of para-
graphs (2) through (9).

““(2) PREMIUM REQUIREMENTS.—The require-
ments of this paragraph are met with respect
to a long-term care insurance policy if such
policy provides that premium payments may
not be made earlier than the date such pay-
ments would have been made if the policy
provided for level annual payments over the
life expectancy of the insured or 20 years,
whichever is shorter. A policy shall not be
treated as failing to meet the requirements
of the preceding sentence solely by reason of
a provision in the policy providing for a
waiver of premiums if the insured becomes
an incapacitated individual (as defined in
section 213(f)(2)).

““(3) PROHIBITION OF CASH VALUE.—The re-
quirements of this paragraph are met with
respect to a long-term care insurance policy
if such policy does not provide for a cash
value or other money that can be paid, as-
signed, pledged as collateral for a loan, or
borrowed, other than as provided in para-
graph (4).

““(4) REFUNDS OF PREMIUMS AND DIVI-
DENDS.—The requirements of this paragraph
are met with respect to a long-term care in-
surance policy if such policy provides that—

“(A) policyholder dividends are required to
be applied as a reduction in future premiums
or to increase benefits described in sub-
section (a)(2),

“(B) refunds of premiums upon a partial
surrender or a partial cancellation are re-
quired to be applied as a reduction in future
premiums, and

“(C) any refund on the death of the in-
sured, or on a complete surrender or can-
cellation of the policy, cannot exceed the ag-
gregate premiums paid under the policy.

Any refund on a complete surrender or can-
cellation of the policy shall be includable in
gross income to the extent that any deduc-
tion or exclusion was allowable with respect
to the premiums.

““(5) COORDINATION WITH OTHER ENTITLE-
MENTS.—The requirements of this paragraph
are met with respect to a long-term care in-
surance policy if such policy does not cover
expenses incurred to the extent that such ex-
penses are also covered under title XVIII of
the Social Security Act. For purposes of this
paragraph, a long-term care insurance policy
which coordinates expenses incurred under
such policy with expenses incurred under
title XVIII of such Act shall not be consid-
ered to duplicate such expenses.

““(6) REQUIREMENTS OF MODEL REGULATION
AND ACT.—

“(A) IN GENERAL.—The requirements of
this paragraph are met with respect to a
long-term care insurance policy if such pol-
icy meets—

““(i) MoDEL REGULATION.—The following re-
quirements of the model regulation:

“(1) Section 7A (relating to guaranteed re-
newal or noncancellability), and the require-
ments of section 6B of the model Act relat-
ing to such section 7A.

“(I1) Section 7B (relating to prohibitions
on limitations and exclusions).

“(11) Section 7C (relating to extension of
benefits).

“(1V) Section 7D (relating to continuation
or conversion of coverage).

““(V) Section 7E (relating to discontinuance
and replacement of policies).

“(VI1) Section 8 (relating to unintentional
lapse).
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“(VIl) Section 9 (relating to disclosure),
other than section 9F thereof.

“(VII) Section 10 (relating to prohibitions
against post-claims underwriting).

“(IX) Section 11 (relating to minimum
standards).

““(X) Section 12 (relating to requirement to
offer inflation protection), except that any
requirement for a signature on a rejection of
inflation protection shall permit the signa-
ture to be on an application or on a separate
form.

“(X1) Section 23 (relating to prohibition
against preexisting conditions and proba-
tionary periods in replacement policies or
certificates).

“(if) MobpeEL AcT.—The following require-
ments of the model Act:

“(l) Section 6C (relating to preexisting
conditions).

“(I1) Section 6D (relating to prior hos-
pitalization).

‘“(B) DEFINITIONS.—For purposes of this
paragraph—

““(i) MODEL PROVISIONS.—The terms ‘model
regulation’” and ‘model Act’ mean the long-
term care insurance model regulation, and
the long-term care insurance model Act, re-
spectively, promulgated by the National As-
sociation of Insurance Commissioners (as
adopted in January of 1993).

““(ii) COORDINATION.—ANYy provision of the
model regulation or model Act listed under
clause (i) or (ii) of subparagraph (A) shall be
treated as including any other provision of
such regulation or Act necessary to imple-
ment the provision.

“(T) TAX DISCLOSURE REQUIREMENT.—The
requirement of this paragraph is met with
respect to a long-term care insurance policy
if such policy meets the requirements of sec-
tion 4980C(d)(1).

“‘(8) NONFORFEITURE REQUIREMENTS.—

“(A) IN GENERAL.—The requirements of
this paragraph are met with respect to a
long-term care insurance policy, if the issuer
of such policy offers to the policyholder, in-
cluding any group policyholder, a
nonforfeiture provision meeting the require-
ments specified in subparagraph (B).

““(B) REQUIREMENTS OF PROVISION.—The re-
quirements specified in this subparagraph
are as follows:

“(i) The nonforfeiture provision shall be
appropriately captioned.

““(i1) The nonforfeiture provision shall pro-
vide for a benefit available in the event of a
default in the payment of any premiums and
the amount of the benefit may be adjusted
subsequent to being initially granted only as
necessary to reflect changes in claims, per-
sistency, and interest as reflected in changes
in rates for premium paying policies ap-
proved by the Secretary for the same policy
form.

“(iif) The nonforfeiture provision shall pro-
vide at least 1 of the following:

““(1) Reduced paid-up insurance.

“(11) Extended term insurance.

“(111) Shortened benefit period.

“(IV) Other similar offerings approved by
the Secretary.

““(9) RATE STABILIZATION.—

“(A) IN GENERAL.—The requirements of
this paragraph are met with respect to a
long-term care insurance policy, including
any group master policy, if—

“(i) such policy contains the minimum
rate guarantees specified in subparagraph
(B), and

““(ii) the issuer of such policy meets the re-
quirements specified in subparagraph (C).

“(B) MINIMUM RATE GUARANTEES.—The
minimum rate guarantees specified in this
subparagraph are as follows:

“‘(i) Rates under the policy shall be guaran-
teed for a period of at least 3 years from the
date of issue of the policy.
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““(if) After the expiration of the 3-year pe-
riod required under clause (i), any rate in-
crease shall be guaranteed for a period of at
least 2 years from the effective date of such
rate increase.

“(iii) In the case of any individual age 75 or
older who has maintained coverage under a
long-term care insurance policy for 10 years,
rate increases under such policy shall not ex-
ceed 10 percent in any 12-month period.

““(C) INCREASES IN PREMIUMS.—The require-
ments specified in this subparagraph are as
follows:

“(i) IN GENERAL.—If an issuer of a long-
term care insurance policy, including any
group master policy, plans to increase the
premium rates for a policy, such issuer shall,
at least 90 days before the effective date of
the rate increase, offer to each individual
policyholder under such policy the option to
remain insured under the policy at a reduced
level of benefits that maintains the premium
rate at the rate in effect on the day before
the effective date of the rate increase.

““(if) INCREASES OF MORE THAN 50 PERCENT.—
If an issuer of a long-term care insurance
policy, including any group master policy,
increases premium rates for a policy by more
than 50 percent in any 3-year period—

“(1) in the case of an individual long-term
care insurance policy, the issuer shall dis-
continue issuing all individual long-term
care policies in any State in which the issuer
issues such policy for a period of 2 years
from the effective date of such premium in-
crease, and

“(I) in the case of a group master long-
term care insurance policy, the issuer shall
discontinue issuing all group master long-
term care insurance policies in any State in
which the issuer issues such policy for a pe-
riod of 2 years from the effective date of such
premium increase.

This clause shall apply to any issuer of long-
term care insurance policies or any other
person that purchases or otherwise acquires
any long-term care insurance policies from
another issuer or person.

‘“(D) MODIFICATIONS OR WAIVERS OF RE-
QUIREMENTS.—The Secretary may modify or
waive any of the requirements under this
paragraph if—

“(i) such requirements will adversely af-
fect an issuer’s solvency,

“(ii) such modification or waiver is re-
quired for the issuer to meet other State or
Federal requirements,

“(iii) medical developments, new disabling
diseases, changes in long-term care delivery,
or a new method of financing long-term care
will result in changes to mortality and mor-
bidity patterns or assumptions,

“(iv) judicial interpretation of a policy’s
benefit features results in unintended claim
liabilities, or

““(v) in the case of a purchase or other ac-
quisition of long-term care insurance poli-
cies of an issuer or other person, the contin-
ued sale of other long-term care insurance
policies by the purchasing issuer or person is
in the best interests of individual consumers.

““(10) LONG-TERM CARE INSURANCE POLICY
DEFINED.—

“(A) IN GENERAL.—For purposes of this sec-
tion, the term ‘long-term care insurance pol-
icy’ means any product which is advertised,
marketed, or offered as long-term care insur-
ance (as defined in subparagraph (B)).

‘“(B) LONG-TERM CARE INSURANCE.—

‘(i) IN GENERAL.—The term ‘long-term care
insurance’ means any insurance policy or
rider—

“(I) advertised, marketed, offered, or de-
signed to provide coverage for not less than
12 consecutive months for each covered per-
son on an expense incurred, indemnity, pre-
paid or other basis for 1 or more necessary or
medically necessary diagnostic, preventive,
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therapeutic, rehabilitative, maintenance, or
personal care services provided in a setting
other than an acute care unit of a hospital,
and

“(I1) issued by insurers, fraternal benefit
societies, nonprofit health, hospital, and
medical service corporations, prepaid health
plans, health maintenance organizations or
any similar organization to the extent such
organizations are otherwise authorized to
issue life or health insurance.

Such term includes group and individual an-
nuities and life insurance policies or riders
which provide directly or which supplement
long-term care insurance and includes a pol-
icy or rider which provides for payment of
benefits based on cognitive impairment or
the loss of functional capacity.

“(if) EXcCLUSIONS.—The term
care insurance’ shall not include—

“(1) any insurance policy which is offered
primarily to provide basic coverage to sup-
plement coverage under the medicare pro-
gram under title XVIII of the Social Secu-
rity Act, basic hospital expense coverage,
basic medical-surgical expense coverage,
hospital confinement coverage, major medi-
cal expense coverage, disability income or
related asset-protection coverage, accident
only coverage, specified disease or specified
accident coverage, or limited benefit health
coverage, or

“(11) life insurance policies—

‘““(aa) which accelerate the death benefit
specifically for 1 or more of the qualifying
events of terminal illness or medical condi-
tions requiring extraordinary medical inter-
vention or permanent institutional confine-
ment,

““(bb) which provide the option of a lump-
sum payment for such benefits, and

“‘(cc) under which neither such benefits nor
the eligibility for the benefits is conditioned
upon the receipt of long-term care.

““(11) NONREIMBURSEMENT PAYMENTS PER-
MITTED.—For purposes of subsection (a)(4), a
policy is described in this paragraph if, under
the policy, payments are made to (or on be-
half of) an insured individual on a per diem
or other periodic basis without regard to the
expenses incurred or services rendered dur-
ing the period to which the payments relate.

““(c) TREATMENT OF LONG-TERM CARE IN-
SURANCE PoLicies.—For purposes of this
title, any amount received or coverage pro-
vided under a long-term care insurance pol-
icy that is not a qualified long-term care in-
surance policy shall not be treated as an
amount received for personal injuries or
sickness or provided under an accident and
health plan and shall not be treated as ex-
cludable from gross income under any provi-
sion of this title.

““(d) TREATMENT OF COVERAGE PROVIDED AS
PART OF A LIFE INSURANCE CONTRACT.—EX-
cept as otherwise provided in regulations, in
the case of any long-term care insurance
coverage provided by rider on a life insur-
ance contract, the following rules shall
apply:

“(1) IN GENERAL.—This section shall apply
as if the portion of the contract providing
such coverage is a separate contract or pol-
icy.

““(2) PREMIUMS AND CHARGES FOR LONG-TERM
CARE COVERAGE.—Premium payments for
long-term care insurance policy coverage
and charges against the life insurance con-
tract’s cash surrender value (within the
meaning of section 7702(f)(2)(A)) for such cov-
erage, shall be treated as premiums for pur-
poses of subsection (b)(2).

““(8) APPLICATION OF 7702.—Section 7702(c)(2)
(relating to the guideline premium limita-
tion) shall be applied by increasing, as of any
date, the guideline premium limitation with

‘long-term
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respect to a life insurance contract by an
amount equal to—

“(A) the sum of any charges (but not pre-
mium payments) described in paragraph (2)
made to that date under the contract, re-
duced by

“(B) any such charges the imposition of
which reduces the premiums paid for the
contract (within the meaning of section
7702(f)(1)).

““(4) APPLICATION OF SECTION 213.—No deduc-
tion shall be allowed under section 213(a) for
charges against the life insurance contract’s
cash surrender value described in paragraph
(2), unless such charges are includable in in-
come as a result of the application of section
72(e)(10) and the coverage provided by the
rider is a qualified long-term care insurance
policy under subsection (b).

For purposes of this subsection, the term
‘portion’ means only the terms and benefits
under a life insurance contract that are in
addition to the terms and benefits under the
contract without regard to the coverage
under a qualified long-term care insurance
policy.

““(e) EMPLOYER PLANS NOT TREATED AS DE-
FERRED COMPENSATION PLANS.—FoOr purposes
of this title, a plan of an employer providing
coverage under a qualified long-term care in-
surance policy shall not be treated as a plan
which provides for deferred compensation by
reason of providing such coverage.

“(f) DOLLAR AMOUNT FOR PURPOSES OF
GROSS INCOME EXCLUSION.—

‘(1) DOLLAR AMOUNT.—

“(A) IN GENERAL.—The dollar amount in ef-
fect under this subsection shall be $200 per
day.

““(B) INFLATION ADJUSTMENTS.—In the case
of any taxable year beginning in a calendar
year after 1996, the dollar amount contained
in subparagraph (A) shall be increased by an
amount equal to—

““(i) such dollar amount, multiplied by

“(ii) the cost-of-living adjustment deter-
mined under section 1(f)(3) for the calendar
year in which the taxable year begins, by
substituting ‘calendar year 1995’ for ‘cal-
endar year 1992’ in subparagraph (B) thereof.

““(2) AGGREGATION RULE.—For purposes of
this subsection, all policies issued with re-
spect to the same taxpayer shall be treated
as 1 policy.

““(9) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary to carry out the requirements of this
section, including regulations to prevent the
avoidance of this section by providing long-
term care insurance coverage under a life in-
surance contract and to provide for the prop-
er allocation of amounts between the long-
term care and life insurance portions of a
contract.”.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter 79 is amended by insert-
ing after the item relating to section 7702A
the following new item:

‘“‘Sec. 7702B. Treatment of long-term care in-
surance.”’.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to policies issued
after December 31, 1995. Solely for purposes
of the preceding sentence, a policy issued
prior to January 1, 1996, that satisfies the re-
quirements of a qualified long-term care in-
surance policy as set forth in section
7702B(b) of the Internal Revenue Code of 1986
(as added by this section) shall, on and after
January 1, 1996, be treated as having been is-
sued after December 31, 1995.

(2) TRANSITION RULE.—If, after the date of
enactment of this Act and before January 1,
1996, a policy providing for long-term care in-
surance coverage is exchanged solely for a
qualified long-term care insurance policy (as
defined in such section 7702B(b)), no gain or
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loss shall be recognized on the exchange. If,
in addition to a qualified long-term care in-
surance policy, money or other property is
received in the exchange, then any gain shall
be recognized to the extent of the sum of the
money and the fair market value of the
other property received. For purposes of this
paragraph, the cancellation of a policy pro-
viding for long-term care insurance coverage
and reinvestment of the cancellation pro-
ceeds in a qualified long-term care insurance
policy within 60 days thereafter shall be
treated as an exchange.

(3) ISSUANCE OF CERTAIN RIDERS PER-
MITTED.—For purposes of determining wheth-
er section 7702 or 7702A of the Internal Reve-
nue Code of 1986 applies to any contract, the
issuance, whether before, on, or after Decem-
ber 31, 1995, of a rider on a life insurance con-
tract providing long-term care insurance
coverage shall not be treated as a modifica-
tion or material change of such contract.
SEC. 8103. TREATMENT OF QUALIFIED LONG-

TERM CARE PLANS.

(a) ExcLusioN FRoM COBRA CONTINUATION
REQUIREMENTS.—Subparagraph (A) of section
4980B(f)(2) (defining continuation coverage)
is amended by adding at the end the follow-
ing new sentence: “The coverage shall not
include coverage for qualified long-term care
services (as defined in section 213(f)).”.

(b) BENEFITS INCLUDED IN CAFETERIA
PLANS.—Section 125(f) (defining qualified
benefits) is amended by adding at the end the
following new sentence: ““Such term includes
coverage under a qualified long-term care in-
surance policy (as defined 1in section
7702B(b)) which is includible in gross income
only because it exceeds the dollar limitation
of section 105(c)(2).”.

SEC. 8104. TAX RESERVES FOR QUALIFIED LONG-
TERM CARE INSURANCE POLICIES.

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 807(d)(3) (relating to tax reserve meth-
ods) is amended by redesignating clause (iv)
as clause (v) and by inserting after clause
(iii) the following new clause:

““(iv) QUALIFIED LONG-TERM CARE INSURANCE
POLICIES.—In the case of any qualified long-
term care insurance policy (as defined in sec-
tion 7702B(b)), a 1 year full preliminary term
method, as prescribed by the National Asso-
ciation of Insurance Commissioners.”.

(b) CONFORMING AMENDMENTS.—Section
807(d)(3)(A) (relating to tax reserve methods),
is amended—

(1) in clause (v), as redesignated by sub-
section (a), by striking “‘or (iii)”” each place
it appears and inserting “‘(iii), or (iv)”’; and

(2) in clause (iii), by inserting ‘‘(other than
a qualified long-term care insurance policy)”’
after “‘insurance contract’’.

SEC. 8105. TAX TREATMENT OF ACCELERATED
DEATH BENEFITS UNDER LIFE IN-
SURANCE CONTRACTS.

Section 101 (relating to certain death bene-
fits) is amended by adding at the end the fol-
lowing new subsection:

““(g) TREATMENT OF CERTAIN ACCELERATED
DEATH BENEFITS.—

““(1) IN GENERAL.—For purposes of this sec-
tion, any amount distributed to an individ-
ual under a life insurance contract on the
life of an insured who is a terminally ill indi-
vidual (as defined in paragraph (3)) shall be
treated as an amount paid by reason of the
death of such insured.

*“(2) NECESSARY CONDITIONS.—

“(A) IN GENERAL.—Paragraph (1) shall not
apply to any distribution unless—

“(i) the distribution is not less than the
present value (determined under subpara-
graph (B)) of the reduction in the death bene-
fit otherwise payable in the event of the
death of the insured, and

‘(i) the percentage derived by dividing the
cash surrender value of the contract, if any,
immediately after the distribution by the
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cash surrender value of the contract imme-
diately before the distribution is equal to or
greater than the percentage derived by divid-
ing the death benefit immediately after the
distribution by the death benefit imme-
diately before the distribution.

““(B) REDUCTION VALUE.—The present value
of the reduction in the death benefit occur-
ring by reason of the distribution shall be de-
termined by—

““(i) using as the discount rate a rate not in
excess of the highest rate set forth in sub-
paragraph (C), and

“(if) assuming that the death benefit (or
the portion thereof) would have been paid at
the end of a period that is no more than the
insured’s life expectancy from the date of the
distribution or 12 months, whichever is
shorter.

“(C) RATES.—The rates set forth in this
subparagraph are the following:

‘(i) the 90-day Treasury bill yield,

“(ii) the rate described as Moody’s Cor-
porate Bond Yield Average-Monthly Average
Corporates as published by Moody’s Inves-
tors Service, Inc., or any successor thereto,
for the calendar month ending 2 months be-
fore the date on which the rate is deter-
mined,

“(iii) the rate used to compute the cash
surrender values under the contract during
the applicable period plus 1 percent per
annum, and

“(iv) the maximum permissible interest
rate applicable to policy loans under the
contract.

““(3) TERMINALLY ILL INDIVIDUAL.—FoOr pur-
poses of this subsection, the term ‘termi-
nally ill individual’ means an individual
who, as determined by the insurer on the
basis of an acceptable certification by a li-
censed physician, has an illness or physical
condition which can reasonably be expected
to result in death within 12 months of the
date of certification.

““(4) APPLICATION OF SECTION 72(€)(10).—For
purposes of section 72(e)(10) (relating to the
treatment of modified endowment con-
tracts), section 72(e)(4)(A)(i) shall not apply
to distributions described in paragraph (1).”.

SEC. 8106. TAX TREATMENT OF COMPANIES I1SSU-
ING QUALIFIED  ACCELERATED
DEATH BENEFIT RIDERS.

(a) QUALIFIED ACCELERATED DEATH BENEFIT
RIDERS TREATED AS LIFE INSURANCE.—Sec-
tion 818 (relating to other definitions and
special rules) is amended by adding at the
end the following new subsection:

““(9) QUALIFIED ACCELERATED DEATH BENE-
FIT RIDERS TREATED AS LIFE INSURANCE.—
For purposes of this part—

“(1) IN GENERAL.—AnNYy reference to a life
insurance contract shall be treated as in-
cluding a reference to a qualified accelerated
death benefit rider on such contract.

““(2) QUALIFIED ACCELERATED DEATH BENEFIT
RIDERS.—For purposes of this subsection, the
term ‘qualified accelerated death benefit
rider’ means any rider on a life insurance
contract which provides for a distribution to
an individual upon the insured becoming a
terminally ill individual (as defined in sec-
tion 101(g)(3)).”.

(b) DEFINITIONS OF LIFE INSURANCE AND
MODIFIED ENDOWMENT  CONTRACTS.—Para-
graph (5)(A) of section 7702(f) (defining quali-
fied additional benefits) is amended by strik-
ing ‘“‘or’” at the end of clause (iv), by redesig-
nating clause (v) as clause (vi), and by in-
serting after clause (iv) the following new
clause:

“(v) any qualified accelerated death bene-
fit rider (as defined in section 818(g)), or”.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to contracts issued
after December 31, 1995.
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(2) TRANSITIONAL RULE.—For purposes of
determining whether section 7702 or 7702A of
the Internal Revenue Code of 1986 applies to
any contract, the issuance, whether before,
on, or after December 31, 1995, of a rider on
a life insurance contract permitting the ac-
celeration of death benefits (as described in
section 101(g) of such Code (as added by sec-
tion 8105)) shall not be treated as a modifica-
tion or material change of such contract.

Subtitle B—Standards For Long-Term Care

Insurance
SEC. 8201. NATIONAL LONG-TERM CARE INSUR-
ANCE ADVISORY COUNCIL.

(a) IN GENERAL.—Congress shall appoint an
advisory board to be known as the National
Long-Term Care Insurance Advisory Council
(hereafter referred to in this subtitle as the
“Advisory Council’).

(b) MEMBERSHIP.—The Advisory Council
shall consist of 5 members, each of whom has
substantial expertise in matters relating to
the provision and regulation of long-term
care insurance or long-term care financing
and delivery systems.

(c) DUTIES.—The Advisory Council shall—

(1) provide advice, recommendations on the
implementation of standards for long-term
care insurance, and assistance to Congress
on matters relating to long-term care insur-
ance as specified in this section and as other-
wise required by the Secretary of Health and
Human Services;

(2) collect, analyze, and disseminate infor-
mation relating to long-term care insurance
in order to increase the understanding of in-
surers, providers, consumers, and regulatory
bodies of the issues relating to, and to facili-
tate improvements in, such insurance;

(3) develop educational models to inform
the public on the risks of incurring long-
term care expenses and private financing op-
tions available to them; and

(4) monitor the development of the long-
term care insurance market and advise Con-
gress concerning the need for statutory
changes.

(d) ADMINISTRATION.—In order to carry out
its responsibilities under this section, the
Advisory Council is authorized to—

(1) consult individuals and public and pri-
vate entities with experience and expertise
in matters relating to long-term care insur-
ance;

(2) conduct meetings and hold hearings;

(3) conduct research (either directly or
under grant or contract);

(4) collect, analyze, publish, and dissemi-
nate data and information (either directly or
under grant or contract); and

(5) develop model formats and procedures
for insurance products, and develop proposed
standards, rules and procedures for regu-
latory programs, as appropriate.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated, for
activities of the Advisory Council, $1,500,000
for fiscal year 1996, and each subsequent
year.

SEC. 8202. ADDITIONAL REQUIREMENTS FOR IS-
SUERS OF LONG-TERM CARE INSUR-
ANCE POLICIES.

(a) IN GENERAL.—Chapter 43 is amended by
adding at the end the following new section:
“SEC. 4980C. FAILURE TO MEET REQUIREMENTS

FOR QUALIFIED LONG-TERM CARE
INSURANCE POLICIES.

““(a) GENERAL RULE.—There is hereby im-
posed on the issuer of any qualified long-
term care insurance policy with respect to
which any requirement of subsection (c) or
(d) is not met a tax in the amount deter-
mined under subsection (b).

““(b) AMOUNT OF TAX.—

““(1) IN GENERAL.—

“(A) PER PoLICY.—The amount of the tax
imposed by subsection (a) shall be $100 per
policy for each day any requirement of sub-
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section (c) or (d) is not met with respect to
the policy.

““(B) LIMITATIONS.—

‘(i) PER CARRIER.—The amount of the tax
imposed under subparagraph (A) against any
insurance carrier, association, or any sub-
sidiary thereof, shall not exceed $25,000 per
policy.

“(if) PER AGENT.—The amount of the tax
imposed under subparagraph (A) against in-
surance agent or broker shall not exceed
$15,000 per policy.

““(2) WAIVER.—In the case of a failure which
is due to reasonable cause and not to willful
neglect, the Secretary may waive part or all
of the tax imposed by subsection (a) to the
extent that payment of the tax would be ex-
cessive relative to the failure involved.

‘““(c) ADDITIONAL RESPONSIBILITIES.—The re-
quirements of this subsection with respect to
any qualified long-term care insurance pol-
icy are as follows:

‘(1) REQUIREMENTS OF MODEL PROVISIONS.—

“(A) MODEL REGULATION.—The following
requirements of the model regulation shall
be met:

‘(i) Section 13 (relating to application
forms and replacement coverage).

‘“(ii) Section 14 (relating to reporting re-
quirements), except that the issuer shall also
report at least annually the number of
claims denied during the reporting period for
each class of business (expended as a percent-
age of claims denied), other than claims de-
nied for failure to meet the waiting period or
because of any applicable preexisting condi-
tion.

““(iii) Section 20 (relating to filing require-
ments for marketing).

““(iv) Section 21 (relating to standards for
marketing), including inaccurate completion
of medical histories, other than sections
21C(1) and 21C(6) thereof, except that—

“() in addition to such requirements, no
person shall, in selling or offering to sell a
qualified long-term care insurance policy,
misrepresent a material fact; and

“(I1) no such requirements shall include a
requirement to inquire or identify whether a
prospective applicant or enrollee for quali-
fied long-term care insurance has accident
and sickness insurance.

““(v) Section 22 (relating to appropriateness
of recommended purchase).

““(vi) Section 24 (relating to standard for-
mat outline of coverage).

““(vii) Section 25 (relating to requirement
to deliver shopper’s guide).

“(B) MobeL AcT.—The following require-
ments of the model Act must be met:

‘(i) Section 6F (relating to right to re-
turn), except that such section shall also
apply to denials of applications and any re-
fund shall be made within 30 days of the re-
turn or denial.

‘(i) Section 6G (relating to outline of cov-
erage).

““(iii) Section 6H (relating to requirements
for certificates under group plans).

““(iv) Section 61 (relating to policy sum-
mary).

“(v) Section 6J (relating to monthly re-
ports on accelerated death benefits).

““(vi) Section 7 (relating to incontestability
period).

‘“(C) DEFINITIONS.—For purposes of this
paragraph, the terms ‘model regulation’ and
‘model Act’ have the meanings given such
terms by section 7702B(b)(6)(B).

““(2) DELIVERY OF poLIcY.—If an application
for a qualified long-term care insurance pol-
icy (or for a certificate under a group quali-
fied long-term care insurance policy) is ap-
proved, the issuer shall deliver to the appli-
cant (or policyholder or certificate-holder)
the policy (or certificate) of insurance not
later than 30 days after the date of the ap-
proval.
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““(3) INFORMATION ON DENIALS OF CLAIMS.—If
a claim under a qualified long-term care in-
surance policy is denied, the issuer shall,
within 60 days of the date of a written re-
quest by the policyholder or certificate-hold-
er (or representative)—

“(A) provide a written explanation of the
reasons for the denial, and

“(B) make available all information di-
rectly relating to such denial.

“‘(d) DIscLOSURE.—The requirements of this
subsection are met with respect to any quali-
fied long-term care insurance policy if the
following statement is prominently dis-
played on the front page of the policy and in
the outline of coverage required under sub-
section (c)(1)(B)(ii):

“*This is a federally qualified long-term
care insurance contract. The policy meets
all the Federal consumer protection stand-
ards necessary to receive favorable tax treat-
ment under section 7702B(b) of the Internal
Revenue Code of 1986.".

“‘(e) QUALIFIED LONG-TERM CARE INSURANCE
PoLicy DEFINED.—For purposes of this sec-
tion, the term ‘qualified long-term care in-
surance policy’ has the meaning given such
term by section 7702B(b).”".

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 43 is amended by adding
at the end the following new item:

““Sec. 4980C. Failure to meet requirements

for long-term care insurance
policies.”.
SEC. 8203. COORDINATION WITH STATE REQUIRE-
MENTS.

Nothing in this subtitle shall be construed
as preventing a State from applying stand-
ards that provide greater protection of pol-
icyholders of qualified long-term care insur-
ance policies (as defined in section 7702B(b)
of the Internal Revenue Code of 1986 (as
added by section 8102)).

SEC. 8204, UNIFORM LANGUAGE AND DEFINI-
TIONS.

(@) IN GENERAL.—Not later than June 30,
1996, the Advisory Council shall promulgate
standards for the use of uniform language
and definitions in qualified long-term care
insurance policies (as defined in section
7702B(b) of the Internal Revenue Code of 1986
(as added by section 8102)).

(b) VARIATIONS.—Standards under sub-
section (a) may permit the wuse of
nonuniform language to the extent required
to take into account differences among
States in the licensing of nursing facilities
and other providers of long-term care.

Subtitle C—Incentives to Encourage the
Purchase of Private Insurance

SEC. 8301. ASSETS OR RESOURCES DISREGARDED
UNDER THE MEDICAID PROGRAM.

(a) MEDICAID ESTATE RECOVERIES.—
(1) IN GENERAL.—Section 1917(b) of the So-

cial Security Act (42 U.S.C. 1396p(b)) is
amended—

(A) in paragraph (1), by striking subpara-
graph (C);

(B) in paragraph (3), by striking “‘(other
than paragraph (1)(C))”’; and

(C) in paragraph (4)(B), by striking ““(and
shall include, in the case of an individual to
whom paragraph (1)(C)(i) applies)’.

(2) EFFECTIVE DATE.—Section 1917(b) of the
Social Security Act (42 U.S.C. 1396p(b)) shall
be applied and administered as if the provi-
sions stricken by paragraph (1) had not been
enacted.

(b) REPORTING REQUIREMENTS FOR CERTAIN
ASSET PROTECTION PROGRAMS.—Section 1902
of the Social Security Act (42 U.S.C. 1396a) is
amended by adding at the end the following
new subsection:

“(aa)(1) The Secretary shall not approve
any State plan amendment providing for an
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asset protection program (as described in
paragraph (2)) unless the State requires all
insurers participating in such program to
submit reports to the State and the Sec-
retary at such times, and containing such in-
formation, as the Secretary determines ap-
propriate. The information included in the
reports required to be submitted under the
preceding sentence shall be submitted in ac-
cordance with the data standards established
by the Secretary under paragraph (3).

““(2) An asset protection program described
in this paragraph is a program under which
an individual’s assets and resources are dis-
regarded for purposes of the program under
this subtitle—

“(A) to the extent that payments are made
under a qualified long-term care insurance
policy (as defined in section 7702B(b) of the
Internal Revenue Code of 1986); or

““(B) because an individual has received (or
is entitled to receive) benefits under a quali-
fied long-term care insurance policy (as de-
fined in section 7702B(b) of such Code).

“(3)(A) Not later than 90 days after the
date of the enactment of the Private Long-
Term Care Family Protection Act of 1995,
the Secretary shall select data standards for
the information required to be included in
reports submitted in accordance with para-
graph (1). Such data standards shall be se-
lected from the data standards included in
the Long-Term Care Insurance Uniform Data
Set developed by the University of Maryland
Center on Aging and Laguna Research Asso-
ciates, and used by the States of California,
Connecticut, Indiana, and New York for re-
ports submitted by insurers under the asset
protection programs conducted by such
States.

““(B) The Secretary shall modify the stand-
ards selected under subparagraph (A) as the
Secretary determines appropriate.”.

SEC. 8302. DISTRIBUTIONS FROM INDIVIDUAL RE-
TIREMENT ACCOUNTS FOR THE
PURCHASE OF LONG-TERM CARE IN-
SURANCE COVERAGE.

(a) ExcLusioN FROM GROSS INCOME FOR
CERTAIN INDIVIDUALS.—Subsection (d) of sec-
tion 408 (relating to tax treatment of dis-
tributions from individual retirement ac-
counts) is amended by adding at the end the
following new paragraph:

“(8) DISTRIBUTIONS TO PURCHASE LONG-TERM
CARE INSURANCE.—Paragraph (1) shall not
apply to any amount paid or distributed out
of an individual retirement account or indi-
vidual retirement annuity to the individual
for whose benefit the account or annuity is
maintained if—

“(A) the individual has attained age 59%: by
the date of the payment or distribution, and

““(B) the entire amount received (including
money and any other property) is used with-
in 90 days to purchase a qualified long-term
care insurance policy (as defined in section
7702B(b)) for the benefit of the individual or
the spouse of the individual (if the spouse
has attained age 59%2 by the date of the pay-
ment or distribution).”.

(b) NO PENALTY FOR DISTRIBUTIONS.—

(1) IN GENERAL.—Subparagraph (B) of sec-
tion 72(t)(2) (relating to distributions from
qualified retirement plans not subject to 10
percent additional tax) is amended to read as
follows:

““(B) MEDICAL EXPENSES.—

“(i) IN GENERAL.—Distributions made to
the employee (other than distributions de-
scribed in clause (ii) or subparagraph (A) or
(C)) to the extent such distributions do not
exceed the amount allowable as a deduction
under section 213 to the employee for
amounts paid during the taxable year for
medical care (determined without regard to
whether the employee itemizes deductions
for such taxable year).
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““(if) CERTAIN DISTRIBUTIONS TO PURCHASE
LONG-TERM CARE INSURANCE.—Distributions
made to the taxpayer out of an individual re-
tirement plan if the entire amount received
(including money and any other property) is
used within 90 days to purchase a qualified
long-term care insurance policy (as defined
in section 7702B(b)) for the benefit of the in-
dividual or the spouse of the individual.”.

(2) CONFORMING AMENDMENT.—Subpara-
graph (A) of section 72(t)(3) is amended by
striking ““(B)’’ and inserting ““(B)(i)”.

(c) DEDUCTION FOR EXPENSES TO PURCHASE
A QUALIFIED LONG-TERM CARE INSURANCE
PoLicy.—

(1) IN GENERAL.—Paragraph (8) of section
408(d) (relating to distributions from individ-
ual retirement accounts to purchase long-
term care insurance), as added by subsection
(a), is amended by adding at the end the fol-
lowing new subparagraph:

‘“(D) APPLICATION OF SECTION 213.—No de-
duction shall be allowed under section 213(a)
for expenses incurred to purchase a qualified
long-term care insurance policy (as defined
in section 7702B(b)) using amounts paid or
distributed out of an individual retirement
account or individual retirement annuity in
accordance with this paragraph.”.

(2) CONFORMING AMENDMENT.—Clause (ii) of
section 213(d)(1)(D) (relating to definition of
medical care), as added by section 8101(a), is
amended by striking ‘‘section 7702(d)(4)”” and
inserting ‘‘section 408(d)(8)(D) or section
7702(d)(4)".

Subtitle D—Effective Date
SEC. 8401. EFFECTIVE DATE OF TAX PROVISIONS.

Except as otherwise provided in this title,
the amendments made by this title to the In-
ternal Revenue Code of 1986 shall apply to
taxable years beginning after December 31,
1995.

TITLE IX—BUDGET NEUTRALITY
SEC. 9001. ASSURANCE OF BUDGET NEUTRALITY.

Notwithstanding any other provision of
law, this Act and the amendments made by
this Act shall not become effective until the
date of the enactment of a provision of law,
specifically referring to this section, that by
its terms provides for the Federal budget
neutrality of this Act.

THE ACCESS TO AFFORDABLE HEALTH CARE

ACT OF 1995—SECTION-BY-SECTION

A bill to increase the availability and af-
fordability of health care coverage for indi-
viduals and their families, to reduce paper-
work and simplify the administration of
health care claims, to increase access to care
in rural and underserved areas, to improve
quality and protect consumers from health
care fraud and abuse, to promote preventive
care, to make long-term care more afford-
able, and for other purposes.

TITLE I—HEALTH INSURANCE MARKET REFORM
a. Non-discrimination based on health status

In general, a health plan may not deny,
limit, or condition the coverage under the
plan (or vary the premium) for an individual
on the basis of their health status, medical
condition, claims experience, receipt of
health care, medical history, anticipated
need for services, disability, or lack of insur-
ability.

The plan may limit or exclude benefits re-
lating to a pre-existing condition that was
diagnosed or treated during the 3-month pe-
riod prior to enrollment in that plan for up
to 6 months. However, if the individual had
been in a period of continuous coverage
under another health plan prior to enroll-
ment, the exclusion period would be reduced
by 1 month for each month of continuous
coverage.
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b. Guaranteed issue and renewal

Health plans offering coverage in the small
group market shall guarantee each individ-
ual purchaser and small employer (and each
employee of that small employer) access to
the plan. In addition, health plans must be
renewed at the option of the employer or in-
dividual if they remain eligible for coverage
under the plan. Plans may refuse to renew a
policy in the case of: nonpayment of pre-
miums; fraud on the part of the employer or
individual related to the plan; or misrepre-
sentation by the employer or individual of
material facts relating to an application for
coverage of a claim or benefit.

c. Rating limitations

The Secretary of HHS shall request that
the National Association of Insurance Com-
missioners develop specific standards in the
form of a model Act and model regulations
to implement rating stands for the small
group market. Factors that health plans
may use to vary premium rates include age
(not to exceed a 3:1 ratio), family type and
geography. Health plans would be prohibited
from using gender, health status or health
expenditures to vary rates. These factors
would be phased out within three years in
order to minimize market disruption and
maximize coverage rates. The stand-
ards developed would also permit
health plans to provide premium dis-
counts based on workplace health pro-
motion activities.

d. Encouragement of State efforts

None of the provisions of the bill shall be
construed as preempting State law unless
that State law directly conflicts with the
bills’ requirements. In addition, the follow-
ing state consumer protection laws shall not
be considered to directly conflict with any
such requirement and are specifically not
preempted: laws that limit the exclusions or
limitations for preexisting medical condi-
tions to periods that are less than those pro-
vided in this title; laws that limit variations
in premium rates beyond the variations per-
mitted in this title; and laws that would ex-
pand the small group market in excess of
that provided for under this title. In addi-
tion, nothing in this bill shall be construed
as prohibiting States from enacting health
care reform measures that exceed the meas-
ures established in the bill, including re-
forms that expand access to health care serv-
ices, control health care costs, and enhance
quality of care.

TITLE II—GRANTS TO STATES FOR SMALL GROUP
HEALTH INSURANCE PURCHASING ARRANGE-
MENTS

Authorizes the Secretary of Health and
Human Services to make grants to States for
the establishment and operation of small
group health insurance purchasing arrange-
ments to increase access to more affordable
coverage for small businesses and individ-
uals.

TITLE IHI—TAX INCENTIVES TO ENCOURAGE THE
PURCHASE OF HEALTH INSURANCE

Insurance would be made more affordable
for low and middle-income individuals (indi-
viduals with incomes up to $23,000 and fami-
lies with incomes up to $33,000) by providing
a refundable tax credit to those without em-
ployer-provided insurance. A credit of 60 per-
cent would apply to premiums of up to $1,200
a year for individuals and $2,400 for families.
Individuals with adjusted gross incomes of
less than $18,000 and families with adjusted
gross incomes of less than $28,000 would be
eligible for the full credit. The credit would
be phased out for individuals with incomes
between $18,000 and $23,000 and families with
incomes between $28,000 and $33,000.
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Also makes the tax deduction for health
insurance costs for self-employed individuals
permanent (retroactive to 1994) and phases it
up from the current 25% level to 100% by
2000.

TITLE VI—INCENTIVES TO INCREASE THE ACCESS

OF RURAL AND UNDERSERVED AREAS TO

HEALTH CARE

Provides a special tax credit and other in-
centives for physicians and other primary
care providers serving in rural and other un-
derserved areas. Increased funding is also
provided to expand the National Health
Service Corps and Area Health Education
Centers, which will also help to increase the
number of health care professionals in medi-
cally underserved areas. Increased grant
funding would also be available to expand
the number of community health centers,
which provide comprehensive health services
in rural and inner-city neighborhoods to mil-
lions of Americans who need care regardless
of their ability to pay.

TITLE V—QUALITY AND CONSUMER PROTECTION

Authorizes the Secretary of Health and
Human Services to award demonstration
grants for the establishment and operation
of regional Quality Improvement Founda-
tions.

Improves the efficiency and effectiveness
of the health care system by encouraging the
development of a national health informa-
tion network to reduce administrative com-
plexity, paperwork, and costs; to provide in-
formation on cost and quality; and to pro-
vide information tools that allow improved
fraud detection, outcomes research, and
quality of care.

Establishes a stronger, better coordinated
federal effort to combat fraud and abuse in
our health care system. This section expands
criminal and civil penalties for health care
fraud to provide a stronger deterrent to the
billing of fraudulent claims and to deter
fraudulent utilization of health care serv-
ices.

TITLE VI—MALPRACTICE REFORM

Encourages states to establish alternative
dispute resolution mechanisms like
prelitigation screening panels, which have
had great success in a number of states in re-
ducing medical malpractice costs. Also al-
lows health care providers to use practice
guidelines approved by the Secretary of HHS
as a rebuttable defense in medical liability
cases.

TITLE VII—HEALTH PROMOTION AND DISEASE

PREVENTION

Encourages participation in qualified
health promotion and prevention programs
by clarifying that expenditures for these pro-
grams are considered amounts paid for medi-
cal care for tax purposes. Also establishes a
new grant program for states to provide as-
sistance to small businesses in the establish-
ment and operation of worksite wellness pro-
grams for their employees. And finally, ex-
pands the comprehensive school health edu-
cation programs administered by the Centers
for Disease Control.

TITLE VIII—ACCESS TO AFFORDABLE LONG-TERM
CARE

Removes tax barriers and creates incen-
tives for individuals and their families to fi-
nance their future long-term care needs.
Long-term care policies that meet federal
consumer protection standards would receive
favorable tax treatment. Like health insur-
ance, business expenditures on premiums
would be deductible as a business expense
and employer-provided long-term care insur-
ance would be excluded from an employee’s
taxable income. Also allows States to de-
velop programs under which individuals can
keep more of their assets and still qualify for
Medicaid if they take steps to finance their
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own long-term care needs. And finally, pro-
vides various incentives, such as tax-free
withdrawals from IRAs, 401(k) plans, and
other qualified pension plans to promote the
purchase of private long-term care insur-
ance.

TITLE IX—ASSURANCE OF BUDGET NEUTRALITY

No amendment or provision made by the
bill will take effect until legislation is en-
acted which provides for budget neutrality.

By Mrs. KASSEBAUM (for her-
self, Mr. JEFFORDS, Mr. GREGG,
and Mr. GORTON):

S. 295. A bill to permit labor manage-
ment cooperative efforts that improve
America’s economic competitiveness to
continue to thrive, and for other pur-
poses; to the Committee on Labor and
Human Resources.

TEAMWORK FOR EMPLOYEES AND MANAGEMENT
ACT

Mrs. KASSEBAUM. Mr. President, |
rise today to introduce, along with
Senators JEFFORDS, GREGG, and GOR-
TON, the Teamwork for Employees And
Management [TEAM] Act, a bill to en-
courage worker-management coopera-
tion.

Mr. President, when | served many
years ago on the school board in Maize,
KS, we frequently met on an informal
basis with teachers to discuss problems
the teachers faced in the classroom.
The teachers had an important per-
spective to share, and we addressed
their concerns. Sometimes we agreed
with them and implemented their rec-
ommendations, and sometimes we
agreed to disagree. But the important
thing was that we felt free to exchange
information.

School boards and teachers are gov-
erned by State law and not Federal
law, so we did not face the problems on
the school board that private sector
workers and supervisors face today. We
had the benefit of being able to work
cooperatively with our teachers, and I
continue to believe that we improved
the quality of education for our stu-
dents and enhanced the quality of work
life for our teachers.

Mr. President, our current Federal
labor laws do not allow this sort of co-
operative effort, because our labor laws
assume that labor and management
have an adversarial relationship. This
may have been true 50 years ago, but
today, employers recognize that pro-
ductivity and efficiency improve when
workers operate in partnership with
management, and that partnership oc-
curs best in a cooperative rather than
an adversarial environment. Yet our
labor laws currently prohibit these co-
operative efforts.

Mr. President, the TEAM Act re-
sponds to a National Labor Relations
Board [NLRB] decision in 1992 called
Electromation that has had significant
consequences for attempts to improve
cooperation between workers and em-
ployers. Specifically, the NLRB held
that employer-employee committees,
where workers met with management
to discuss attendance, compensation
and no-smoking policies, violated the
National Labor Relations Act’s [NLRA]
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prohibition against ‘“‘employer-domi-
nated’’ labor organizations.

The TEAM Act amends our Federal
labor laws to permit these types of vol-
untary programs to continue. The leg-
islation allows employers and employ-
ees to meet together to address issues
of mutual interest, including issues re-
lated to quality, productivity, and effi-
ciency, as long as the committees or
other joint programs do not engage in
collective bargaining.

| believe that our Federal labor laws
should not stand in the way of work
place cooperative efforts, such as qual-
ity circles and employee involvement
programs. Our workers like to have
input on their working conditions and
our international competitors use em-
ployee involvement to improve plant
productivity.

I urge my colleagues to support the
TEAM Act.

I ask unanimous consent that the
full text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 295

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Teamwork
for Employees And Management Act of
19957,

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—

(1) the escalating demands of global com-
petition have compelled an increasing num-
ber of American employers to make dra-
matic changes in workplace and employer-
employee relationships;

(2) these changes involve an enhanced role
for the employee in workplace decisionmak-
ing, often referred to as ‘“‘employee involve-
ment”’, which has taken many forms, includ-
ing self-managed work teams, quality-of-
worklife, quality circles, and joint labor-
management committees;

(3) employee involvement structures,
which operate successfully in both unionized
and non-unionized settings, have been estab-
lished by over 80 percent of the largest em-
ployers of the United States and exist in an
estimated 30,000 workplaces;

(4) in addition to enhancing the productiv-
ity and competitiveness of American busi-
nesses, employee involvement structures
have had a positive impact on the lives of
those employees, better enabling them to
reach their potential in their working lives;

(5) recognizing that foreign competitors
have successfully utilized employee involve-
ment techniques, Congress has consistently
joined business, labor and academic leaders
in encouraging and recognizing successful
employee involvement structures in the
workplace through such incentives as the
Malcolm Baldridge National Quality Award;

(6) employers who have instituted legiti-
mate employee involvement structures have
not done so to interfere with the collective
bargaining rights guaranteed by the labor
laws, as was the case in the 1930s when em-
ployers established deceptive sham ‘‘com-
pany unions’ to avoid unionization; and

(7) employee involvement is currently
threatened by interpretations of the prohibi-
tion against employer-dominated ‘‘company
unions”.
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(b) PURPOSES.—It is the purpose of this Act
to—

(1) protect legitimate employee involve-
ment structures against governmental inter-
ference;

(2) preserve existing protections against
deceptive, coercive employer practices; and

(3) permit legitimate employee involve-
ment structures where workers may discuss
issues involving terms and conditions of em-
ployment, to continue to evolve and pro-
liferate.

SEC. 3. AMENDMENT TO SECTION 8(a)(2) OF THE
NATIONAL LABOR RELATIONS ACT.

Section 8(a)(2) of the National Labor Rela-
tions Act (29 U.S.C. 158(a)(2)) is amended by
adding at the end thereof the following:
“Provided further, That it shall not con-
stitute or be evidence of an unfair labor
practice under this paragraph for an em-
ployer to establish, assist, maintain or par-
ticipate in any organization or entity of any
kind, in which employees participate to ad-
dress matters of mutual interest (including
issues of quality, productivity and effi-
ciency) and which does not have, claim or
seek authority to negotiate or enter into col-
lective bargaining agreements under this Act
with the employer or to amend existing col-
lective bargaining agreements between the
employer and any labor organization;”.

SEC. 4. CONSTRUCTION CLAUSE LIMITING EF-
FECT OF ACT.

Nothing in the amendment made by sec-
tion 3 shall be construed as affecting em-
ployee rights and responsibilities under the
National Labor Relations Act other than
those contained in section 8(a)(2) of such
Act.

By Mr. KENNEDY (for himself,
Mr. AKAKA, Mr. BINGAMAN, Mrs.
BOXER, Mr. BRADLEY, Mr. CAMP-
BELL, Mr. DoDD, Mr. FEINGOLD,
Mr. HARKIN, Mr. INOUYE, Mr.
LAUTENBERG, Mr. LEAHY, Ms.
MIKULSKI, Ms. MOSELEY-BRAUN,

Mr. MOYNIHAN, Mrs. MURRAY,
Mr. PACKwooD, Mr. PELL, Mr.
RoBB, Mr. SIMON, and Mr.
WELLSTONE):

S. 296. A bill to amend section 1977A
of the Revised Statutes to equalize the
remedies available to all victims of in-
tentional employment discrimination,
and for other purposes; to the Commit-
tee on Labor and Human Resources.

EQUAL REMEDIES ACT

Mr. KENNEDY. Mr. President, on be-
half of myself and 20 other Senators, it
is an honor to reintroduce the Equal
Remedies Act to repeal the caps on the
amount of damages available in em-
ployment discrimination cases brought
under the Civil Rights Act of 1991.

The Civil Rights Act of 1991 for the
first time gave women, religious mi-
norities, and the disabled the right to
recover compensatory and punitive
damages when they suffer intentional
discrimination on the job—but only up
to specified limits. Victims of discrimi-
nation on the basis of race or national
origin, by contrast, can recover such
damages without such limits. No simi-
lar caps on damages exist in other civil
rights laws, and they are not appro-
priate in this instance.

The Equal Remedies Act will end this
double standard by removing the caps
on damages for victims of intentional
discrimination on the basis of sex, reli-
gion, or disability.
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The caps on damages deny an ade-
quate remedy to the most severely in-
jured victims of discrimination. For
example, if a woman proves that as a
result of discrimination or sexual har-
assment she needs extensive medical
treatment exceeding the caps, she will
be limited to receiving only partial
compensation for her injury.

In addition, the caps on punitive
damages limit the extent to which em-
ployers who intentionally discrimi-
nate—particularly the worst viola-
tors—are punished for their discrimina-
tory acts and deterred from engaging
in such conduct in the future. The
more offensive the conduct and the
greater the damages inflicted, the
more the employer benefits from the
caps.

The caps on damages in the Civil
Rights Act of 1991 were a compromise
necessitated by concern about passing
a bill that President Bush would sign.
The issue was only one of the impor-
tant issues covered in that piece of leg-
islation, which also reversed a series of
Supreme Court decisions that had
made it far more difficult for working
Americans to challenge discrimination.

The bill as a whole represented a sig-
nificant advance in the ongoing battle
to overcome discrimination in the
workplace. In order to guarantee that
the bill would become law, the unfortu-
nate compromise on damages was in-
cluded. However, many of us made
clear that we intended to work for en-
actment of separate legislation to re-
move the caps. By reintroducing the
Equal Remedies Act today, we reaffirm
our commitment. We must end the
double standard that relegates women,
religious minorities, and the disabled
to second-class remedies under the
civil rights laws.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 296

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Equal Rem-
edies Act of 1995,

SEC. 2. EQUALIZATION OF REMEDIES.

Section 1977A of the Revised Statutes (42
U.S.C. 198la), as added by section 102 of the
Civil Rights Act of 1991, is amended—

(1) in subsection (b)—

(A) by striking paragraph (3), and

(B) by redesignating paragraph (4) as para-
graph (3), and

(2) in subsection (c), by striking ‘‘section—
> and all that follows through the period and
inserting ‘‘section, any party may demand a
jury trial.”.

By Mr. ROCKEFELLER (for him-

self, Mr. DASCHLE, Mr. GRAHAM,

Mr. AKAKA, Mr. CAMPBELL, Mr.

JEFFORDS, Mr. LEAHY, and Mr.
BINGAMAN):

S. 297. A bill to amend the Internal

Revenue Code of 1986 to clarify the ex-
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clusion from gross income for veterans’
benefits; to the Committee on Finance.

VETERANS’ TAX FAIRNESS ACT

® Mr. ROCKEFELLER. Mr. President,
as the ranking minority member of the
Committee on Veterans’ Affairs, | am
introducing today the proposed Veter-
ans’ Tax Fairness Act of 1995. I am
enormously pleased that a number of
my colleagues, both members of the
committee and others, have joined me
as original cosponsors of this impor-
tant measure—Senators ToM DASCHLE,
BoB GRAHAM, DANIEL AKAKA, BEN
NIGHTHORSE CAMPBELL, JIM JEFFORDS,
PAT LEAHY, and JEFF BINGAMAN. This
bill would clarify and reiterate the
longstanding rule that veterans bene-
fits are not taxable—a rule that, until
action taken in 1992 by the Internal
Revenue Service, had never been ques-
tioned.

On February 27, 1992, the Internal
Revenue Service, in a letter to the gen-
eral counsel of the Department of Vet-
erans Affairs, reinterpreted a 1986 law
and reached a conclusion that could
jeopardize the historical tax-exempt
status of many veterans benefits, in-
cluding various benefits provided to
service-disabled veterans, dependency
and indemnity compensation for survi-
vors, veterans and survivors pensions,
education benefits under the Montgom-
ery Gl bill, and veterans medical care.

The IRS ruling addressed a narrow
issue of whether veterans must pay
taxes when VA forgives a debt the vet-
eran owes to the Federal Government
after VA pays a guaranty on the Veter-
an’s home loan. Congress liberalized
the criteria for VA debt waivers in 1989.
In the February 1992 opinion, IRS in-
terpreted a 1986 tax code provision as
requiring taxation of any debt waiver
granted under the 1989 law that would
not have been granted under the old
law. IRS concluded that any modifica-
tion or adjustment of a veterans bene-
fit would make the benefit taxable.

Mr. President, our committee strong-
ly disagreed with the IRS interpreta-
tion, for reasons stated in a May 13,
1992, letter from then-Chairman Alan
Cranston to then-Secretary of the
Treasury Nicholas F. Brady.

Mr. President, although the IRS
opinion attempts to address only the
narrow question of the taxability of VA
debt waivers, its conclusions could sup-
port IRS assessing taxes for many
other veterans benefits that have been
modified or adjusted after September 9,
1986.

Since 1986, for example, Congress has
expanded and increased education ben-
efits paid under the GI bill on rehabili-
tation benefits provided to disabled
veterans; adjusted the categories of eli-
gibility for VA medical care; over-
hauled the survivors Dependency and
Indemnity Compensation [DIC] Pro-
gram and made several adjustments in
the rates of DIC; expanded various
health care services; and increased
other benefits, such as housing and
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automobile grants for certain veterans
with every severe service-connected
disabilities. The IRS interpretation
would exempt adjustment based on an
inflation index, but fails to protect the
many VA benefits that are adjusted
without reference to an index. Under
the February 27, 1992 IRS opinion, any
of these modifications or adjustments
might have made the benefits involved
taxable.

Section 5301 of title 38, United States
Code, explicitly exempts veterans bene-
fits and services from taxation. The
provision of the tax code interpreted by
IRS concerns military benefits, and it
seems clear to me that Congress did
not intend to make veterans benefits
taxable for the first time in our Na-
tion’s history through enactment of a
tax code provision addressing military
benefits. Veterans benefits, provided to
veterans and their survivors under laws
administered by VA, always have been
distinct from military pay and benefits
provided to active-duty or retired
servicemembers under laws adminis-
tered by the Department of Defense.

In fact, Mr. President, another tax
code provision, section 136, explicitly
references the title 38 provision ex-
empting veterans benefits from tax-
ation. I am not aware of any previous
suggestion that the tax code section
that IRS has interpreted was intended
to make veterans benefits taxable. If
Congress had wanted to make such a
radical change in the tax-exempt sta-
tus of veterans benefits, it certainly
would have done so much more explic-
itly than through an ambiguously
worded provision that does not even
mention veterans or the Department of
Veterans Affairs.

Mr. President, it is clear that, before
February 1992, in previous administra-
tion had interpreted this tax code pro-
vision to require taxation of veterans
benefits. During the almost 7 years
since the provision took effect, IRS has
not collected or attempted to collect
any taxes based on the receipt of VA-
administered benefits—even in connec-
tion with VA debt waivers, which the
IRS opinion had concluded could be
subject to taxation in certain cir-
cumstances.

In fact, every official IRS publication
of which | am aware that mentions vet-
erans benefits, including ‘‘Publication
17—Your Income Taxes’ and a 1988 IRS
private letter ruling, explicitly states
that veterans benefits are not taxable.
Many IRS publications even list all
available veterans benefits to indicate
that each is nontaxable.

Mr. President, in 1992, the committee
found a very receptive ally in then-
Senator Lloyd Bentsen, who chaired
the Finance Committee. Senator Bent-
sen successfully inserted a version of
our clarifying legislation into 1992’s
tax bill, H.R. 11. Unfortunately, Presi-
dent Bush vetoed H.R. 11.

Mr. President, during the last Con-
gress, efforts were made, both by the
administration—where Senator Bent-
sen was then serving as Secretary of
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Treasury—which submitted proposed
legislation substantively identical to
H.R. 11, and by me in the introduction
of such legislation in S. 1083, to rep-
licate the success we had with H.R. 11.
Unfortunately, no action was taken on
that legislation during the 103d Con-
gress.

The legislation | am introducing
today is substantively identical to H.R.
11, the legislation recommended by the
administration last Congress, and to S.
1083, and I am hopeful that action will
be taken on it in the first appropriate
tax legislation.

I believe it is vitally important to re-
iterate and clarify by statute the tax-
exempt status of all veterans benefits
and services, in order to preclude any
future tinkering with these most fun-
damental benefits, particularly in the
current climate of anything goes in the
name of deficit reduction.

Mr. President, it is obvious that,
since IRS previously has not collected
or attempted to collect taxes on veter-
ans benefits, this legislation will not
affect Federal revenues.

Mr. President, in closing, | acknowl-
edge and thank Senator MOYNIHAN and
the fine Finance Committee staff for
the technical assistance provided in
connection with the development of
this measure. | urge my colleagues to
support this bill and pledge to do all |
can to see it enacted quickly.

Mr. President, | ask unanimous con-
sent that a copy of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 297

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Veterans’
Tax Fairness Act of 1995,

SEC. 2. CLARIFICATION OF TREATMENT OF VET-
ERANS' BENEFITS.

(a) IN GENERAL.—Subsection (a) of section
134 of the Internal Revenue Code of 1986 (re-
lating to certain military benefits) is amend-
ed to read as follows:

““(a) GENERAL RULE.—Gross income shall
not include—

‘(1) any qualified military benefit, and

““(2) any allowance or benefit administered
by the Secretary of Veterans Affairs which is
received by a veteran (as defined in section
101 of title 38, United States Code) or a de-
pendent or survivor of a veteran.”

(b) TECHNICAL AMENDMENT.—Paragraph (3)
of section 137(a) of such Code is amended to
read as follows:

““(3) Benefits under laws administered by
the Secretary of Veterans Affairs, see sec-
tion 5301 of title 38, United States Code.”

() EFFeECTIVE DATE.—The amendment
made by subsection (a) shall apply to taxable
years beginning after December 31, 1984.e

ADDITIONAL COSPONSORS

S.5

At the request of Mr. DOLE, the name
of the Senator from South Dakota [Mr.
PRESSLER] was added as a cosponsor of
S. 5, a bill to clarify the war powers of
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Congress and the President in the post-
Cold War period.
S. 105
At the request of Mr. DASCHLE, the
name of the Senator from Nebraska
[Mr. ExoN] was added as a cosponsor of
S. 105, a bill to amend the Internal
Revenue Code of 1986 to provide that
certain cash rentals of farmland will
not cause recapture of special estate
tax valuation.
S. 110
At the request of Mr. DASCHLE, the
name of the Senator from Nebraska
[Mr. ExoN] was added as a cosponsor of
S. 110, a bill to amend the Internal
Revenue Code of 1986 to provide that a
taxpayer may elect to include in in-
come crop insurance proceeds and dis-
aster payments in the year of the dis-
aster or in the following year.
S. 112
At the request of Mr. DASCHLE, the
name of the Senator from Nebraska
[Mr. ExoN] was added as a cosponsor of
S. 112, a bill to amend the Internal
Revenue Code of 1986 with respect to
the treatment of certain amounts re-
ceived by a cooperative telephone com-
pany.
S. 208
At the request of Mr. DASCHLE, the
name of the Senator from New Jersey
[Mr. LAUTENBERG] was added as a co-
sponsor of S. 208, a bill to require that
any proposed amendment to the Con-
stitution of the United States to re-
quire a balanced budget establish pro-
cedures to ensure enforcement before
the amendment is submitted to the
States.
S. 252
At the request of Mr. LoTT, the
names of the Senator from North Caro-
lina [Mr. HELMS], the Senator from
Florida [Mr. MAcK], the Senator from
New Hampshire [Mr. SMiTH], and the
Senator from Alaska [Mr. STEVENS]
were added as cosponsors of S. 252, a
bill to amend title Il of the Social Se-
curity Act to eliminate the earnings
test for individuals who have attained
retirement age.
S. 253
At the request of Mr. LoTT, the
names of the Senator from New Mexico
[Mr. DoMENICI], and the Senator from
Wyoming [Mr. SIMPSON] were added as
cosponsors of S. 253, a bill to repeal
certain prohibitions against political
recommendations relating to Federal
employment, to reenact certain provi-
sions relating to recommendations by
Members of Congress, and for other
purposes.
S. 254
At the request of Mr. LoTT, the
names of the Senator from Maryland
[Ms. MikuLskl], the Senator from Ala-
bama [Mr. HEFLIN], the Senator from
Nebraska [Mr. ExXoN], the Senator from
Oregon [Mr. HATFIELD], and the Sen-
ator from Hawaii [Mr. AKAKA] were
added as cosponsors of S. 254, a bill to
extend eligibility for veterans’ burial
benefits, funeral benefits, and related
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